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Senate
The Senate met at 9:30 a.m. and was

called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

Almighty God, we commit ourselves
to cherish each unfolding moment of
this day You have given us, to enjoy
You and the precious hours filled with
opportunities to serve You.

Thank You for Your presence. Guide
our thinking, so that we may know
Your will. Abide in our hearts, so that
we may be filled with love and sensitiv-
ity for the people around us; bless our
conversations, so that we may glorify
You; linger on our lips, so that we may
speak truth in love; and rest on our
countenances, so that no grimness may
hide the grace You have given us so
lavishly.

Grant that, all through this day, ev-
eryone with whom we work and every-
one we meet may see the reflection of
Your joy in us. Make us a blessing for
those laden with burdens, a lift for
those bogged down with worries, and a
source of hope for those who don’t
know where to turn. Lord, help us to
care as You have cared for us. Through
our Lord and Saviour, Amen.

f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader, Senator
MCCAIN, is recognized.

Mr. MCCAIN. Mr. President, thank
you.

f

THE PRESIDENT PRO TEMPORE

Mr. MCCAIN. Mr. President, may I
say the President looks very well this
morning, and we are certainly glad
that he is with us to open the Senate,
as he is on every day that the Senate is
in session.

SCHEDULE

Mr. MCCAIN. Mr. President, for the
information of all Senators, this morn-
ing the Senate will resume consider-
ation of the Gregg-Leahy amendment
pending to the tobacco legislation. It is
the chairman’s intention to move to
table the Gregg-Leahy amendment at
approximately 11 a.m.

I want to point out that that vote
may be a little later, because I had a
large number of Senators who have
asked to speak before that vote. So
that may be delayed past 11 a.m. All
Senators will be notified when that
vote occurs.

Following that vote, it is believed
that the Democrats will be prepared to
offer an amendment under a short time
agreement. Following disposition of
the Democrat amendment, it is hoped
that the Senate could then consider
the farmers’ protection issue.

Therefore, the first vote of today’s
session is expected sometime after 11
a.m., and Members should expect roll-
call votes throughout today’s session
in order to make good progress on this
important tobacco legislation.

Also at the end of this week, it is
hoped that the Senate will be able to
complete action on the ISTEA con-
ference report, if available, and the
Iran sanctions bill under a previous
consent agreement.

Once again, the cooperation of all
Senators will be necessary for the Sen-
ate to complete its work prior to the
Memorial Day recess.
f

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
THOMAS). Under the previous order,
leadership time is now reserved.
f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-

ceed to S. 1415, which the clerk will re-
port.

The assistant legislative clerk read
as follows:

A bill (S. 1415) to reform and restructure
the processes by which tobacco products are
manufactured, marketed, and distributed, to
prevent the use of tobacco products by mi-
nors, to redress the adverse health effects of
tobacco use, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:
Gregg/Leahy amendment No. 2433 (to

amendment No. 2420), to modify the provi-
sions relating to civil liability for tobacco
manufacturers.

Gregg/Leahy amendment No. 2434 (to
amendment No. 2420), in the nature of a sub-
stitute.

Mr. MCCAIN. Mr. President, I note
the presence of the Senator from Mas-
sachusetts who wishes to speak. I will
yield the floor in just a minute, be-
cause I don’t want to have him de-
layed, because I know he has a sched-
ule. Of course, I note the presence on
the floor of the sponsor of the pending
amendment, Senator GREGG of New
Hampshire.

Mr. President, I thought yesterday
we made good progress. We have ad-
dressed the issue of attorneys’ fees, al-
though I don’t believe that will be the
final consideration of that issue since
there are some very strongly held
views on it. But we did have good and
vigorous debate on that issue.

Yesterday, also, I think the param-
eters of this legislation were deter-
mined to a significant degree when the
Ashcroft amendment was tabled. Then
the majority of the Senate decided that
we would not remove these fees that
will be imposed on the tobacco indus-
try as part of this legislation and set-
tlement.

On the other side, when the Kennedy
amendment was rejected, also the ma-
jority of the Senate declared its posi-
tion at $1.10, which was approximately
where the price of a pack of cigarettes
would be.
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Today, we will address the Gregg

amendment, which will have to do with
another important part of the bill. And
that is the cap on the amount of pay-
ments that the tobacco companies
would make on an annual basis, which
I intend to discuss at more length, be-
cause I am not sure that this Senate
understands, one, the exact meaning of
that and the implications of removing
it, because, very frankly, the implica-
tions of removing it will mean much
higher costs to the taxpayers and to
the consumers at the end of the day.

Finally, after that issue is resolved,
we intend to take up one of the other
major portions of this proposed legisla-
tion. And that is the agriculture por-
tions of the bill, and, of course, there
are extremely strongly held views on
that particular issue.

Mr. President, I believe at the end of
today we would have addressed—the
Senate—admittedly from time to time
in somewhat prolonged fashion, the
major issues pertaining to this legisla-
tion.

I am pleased with the progress we
have made so far. Apparently, we may
not be able to complete action on this
legislation before going into recess.
But hopefully the realization will set
in that we have addressed by the end of
the day the major portions of this bill.
And we could then conclude consider-
ation of this legislation upon return.

Mr. President, I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized.
Mr. KENNEDY. Mr. President, did

my friend and colleague want to make
a statement? I know the floor manager
is on his feet.

Mr. KERRY. No. I thank our col-
league. I will reserve my comments.

AMENDMENT NO. 2433

Mr. KENNEDY. Mr. President, the
Gregg-Leahy amendment raises very
fundamental questions:

Why would we consider giving a
group of the worst corporate villains in
America special protection?

Why would we want to make it more
difficult for those who have been in-
jured by the tobacco industry’s wrong-
doing to collect damages?

Why should Congress impose a liabil-
ity cap which will have the effect of re-
directing dollars away from smoking
victims and into industry coffers?

I have heard no convincing answers
to these questions from the bill’s pro-
ponents.

More than one year ago, when news
of the settlement negotiations between
the state attorneys general and the to-
bacco industry first became public, I
expressed my opposition to restricting
the liability of tobacco companies. On
April 25, 1997, I came to this floor and
spoke out against giving the tobacco
industry any special protection:

It would be unconscionable to deny people
poisoned by tobacco their day in court. Each
year, millions of Americans learn that they
have a disease caused by smoking. In too
many cases, it is beyond our power to restore
their health. We must never permit the to-

bacco industry to extinguish their right to
justice as well.

We have come a long way in the last
year. The deal with the industry that
was announced on June 20th would
have given tobacco companies de facto
immunity from suit. In fact, its provi-
sions were designed by the industry to
erect enormous barriers in the path of
smoking victims seeking compensa-
tion. It would have banned all class ac-
tion suits, which are often the only ef-
fective way individuals can litigate
against corporate giants. In fact, it
prohibited any aggregation of claims.
It would have also banned all punitive
damages. If ever we have seen an indus-
try against which punitive damages are
warranted, it is the tobacco industry.
It would have prohibited all litigation
by health insurers, such as Blue Cross
and Employee Health and Welfare
Funds, which incur enormous costs
treating tobacco induced illnesses. It
would have prevented the introduction
of crucial evidence by tobacco victims
suing the industry. It would have given
absolute immunity to the parent com-
panies of cigarette manufacturers even
though those companies are where
most of the profits go and the real deci-
sions are made. It would have extin-
guished all future governmental suits
against the industry. And, it would
have imposed an annual ceiling on the
liability of the tobacco industry. It was
truly a draconian litany.

Fortunately, these liability restric-
tions were so extreme that they pro-
duced a great public outcry. Public
health experts and victims’ rights ad-
vocates expressed their outrage at this
enormous injustice.

During the past year, there has truly
been a national awakening on this
issue. The American people focused on
what the tobacco industry has done as
never before. The dramatic revelations
of corporate misconduct which have
emerged from the industry’s own files
have truly shocked the national con-
science. The harshest indictments of
the tobacco companies are written in
their won words, long kept secret, but
now revealed for all to hear. From a
1981 Phillip Morris strategic planning
document:

Today’s teenager is tomorrow’s potential
regular customer, and the overwhelming ma-
jority of smokers first begin to smoke while
still in their teens . . . Because of our high
share of the market among the youngest
smokers, Phillip Morris will suffer more
than the other companies from the decline in
the number of teenage smokers

From an R.J. Reynolds Tobacco Com-
pany document entitled ‘‘Planning As-
sumptions for the Period 1978 to 1987’’.

Evidence is now available to indicate that
the 14 to 18 year old group is an increasing
segment of the smoking population. RJR–T
must soon establish a successful new brand
in this market if our position in the industry
is to be maintained over the long term.

Company records also detail elabo-
rate efforts to chemically treat the
nicotine in cigarettes to make it even
more addictive than it naturally would
be. All the while, these same compa-

nies were telling the American people
that smoking is just a matter of free
choice.

All of the special industry protec-
tions contained in the settlement were
included in the Commerce Committee
bill when it was first introduced. To
the Committee’s credit, in the final
days before the markup, the prohibi-
tions on class actions and punitive
damages were removed. In the negotia-
tions which produced the Manager’s
Amendment, the provisions granting
immunity to corporate parents and af-
filiates was finally deleted and many of
the evidentiary restrictions were re-
moved. It is now time for the Senate to
strip this legislation of the remaining
vestiges of these special protections for
Big Tobacco. While the remaining spe-
cial protections may be less extreme,
the principle is the same. This industry
should not in any way be shielded from
the long overdue rendezvous with ac-
countability which awaits it in court-
houses across America.

Title XIV of the Manager’s Amend-
ment provides the industry with an $8
billion per year liability cap limiting
the companies financial exposure for
both past and future misconduct. I ob-
ject to any special protection for the
industry. I believe the tobacco industry
is not entitled to any liability cap.
But, I especially object to this particu-
lar cap which applies to liability for fu-
ture as well as past wrongdoing. One of
the most important purposes of the
civil law is to deter misconduct.

Capping liability for future wrong-
doing reduces that deterrent and en-
courages tobacco companies to con-
tinue their misconduct. This industry
of all industries, based upon its unpar-
alleled record of corporate irrespon-
sibility, should be subject to tougher
standards, certainly not more lenient
standards, than other companies. Yet,
a more lenient standard is exactly
what Title XIV will provide for the to-
bacco industry.

Consider the significance of the pro-
tection which a liability cap will give
the tobacco companies. It provides
them with an absolute ceiling on the
amount of money they will have to
spend each year to compensate their
victims. This industry which conspired
for decades to conceal the enormous
health damages inherent in smoking.
This industry which manipulated the
nicotine in its products to make them
even more addictive. This industry
which targeted generations of our chil-
dren for a lifetime of addiction and
early death. There can be no justifica-
tion for sheltering this industry from
the legitimate claims of those who
have been injured by its deadly prod-
uct.

To the extent that the proposed li-
ability ceiling is ever reached, it will
have the effect of transferring dollars
which rightfully belong to victims into
the industry’s corporate coffers. We are
giving preference to CEOs and share-
holders above the victims of tobacco
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induced illness. That cannot be justi-
fied. It is ironic to hear some pro-
ponents argue that the ceiling is so
high it will never be reached. If that is
true, it is unnecessary. If it is reached,
it will inflict a second injury on those
already injured by this industry’s gross
misconduct.

There is another serious problem cre-
ated by the current Title XIV. The lan-
guage it uses to settle the state cases
is far too broad. It does for more than
resolve current claims arising from
state expenditures for the treatment of
citizens suffering from tobacco induced
illness. As written, it could prohibit
state and local government from bring-
ing future actions to enforce public
health standards and consumer protec-
tion laws. It could prevent state and
local government from effectively po-
licing future tobacco industry conduct.
If this provision is not revised, it will
tie the hands of state and local govern-
ment, and allow the tobacco industry
to escape effective regulation.

The Gregg-Leahy amendment will re-
move all of these special limits on in-
dustry liability from pending legisla-
tion. Congress does not need the con-
sent of the tobacco industry to legis-
late meaningful protection for Ameri-
ca’s children. Our sole concern must be
what the public health requires, not
what the industry desires. The deal
with the industry which Title XIV con-
templates would set an appalling
precedent. It will undermine the moral
authority of the federal government as
protector of the public health. Today
the Senate should declare that it will
not allow the tobacco industry to es-
cape its long overdue rendezvous with
accountability.

Mr. President, I yield the floor.
Mr. KERRY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KERRY. Mr. President, I will

speak at greater length at a later time,
but let me just say with respect to two
of the concerns that were expressed by
my colleague from Massachusetts, the
Senator expressed the notion that the
managers’ amendment has left an am-
biguity with respect to preserving ad-
diction claims and also preserving the
ability of States to bring future en-
forcement actions against the tobacco
companies.

I would assure the Senator that it is
neither the intention of the Senator
from Arizona nor myself that that be
the case. It is our understanding that
the language in the managers’ amend-
ment is clear with respect to the fact
that we do preserve addiction claims,
and we also preserve the right of the
States to bring future enforcement ac-
tions. If there is any ambiguity about
that, I know the Senator from Arizona
and I would be only too happy to ac-
cept an amendment of clarification to
make it clear that neither of those are
in fact the intent. So I think that that
is an issue that can be dealt with ex-
ceedingly easily. The larger issue, sort
of the question of whether there is a

shield or not, is something that I will
address a little bit later.

At this moment I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KERRY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KERRY. Mr. President, let me
say, for the benefit of colleagues who
were anxious to speak on this issue,
that this is a good time. There is no-
body here at this time seeking recogni-
tion, so we invite Senators who were
particularly anxious to try to address
this question to come to the floor and
do so.

I want to try to clarify, if I can, what
this amendment does and what it
doesn’t do, because I think there is a
misunderstanding here. I think it is ab-
solutely vital that when the Senate
votes on this, we vote with clarity as
to what the impact will be.

Some people have come to the floor
suggesting that this is a shield for to-
bacco companies and that it is an un-
warranted shield for tobacco compa-
nies. I think the Senator from Arizona
and I would stress, as strongly as ei-
ther of us knows how, that there is no
shield here for tobacco companies. To-
bacco companies will be liable. They
will be liable under any circumstances
under this bill. There is only one cir-
cumstance in this bill by which they
might be limited in the amount of a 1-
year payment. That is not a limit on li-
ability. That is a limit on how much of
their liability they would pay in any 1
year. But if the liability were more
than that payment for 1 year, the pay-
ment carries over into the next year.
So, in effect, there is no limit on liabil-
ity. There is simply a rollover process
by which a fixed amount, on an annual
basis, is arrived at.

Why does that component of the bill
exist?

Let me emphasize, there are two
parts of this bill. If the opponents of
the so-called cap, of an annual cap, if
they were to prevail here today, what
they would succeed in doing is strip-
ping this bill of the one invitation that
it offers to tobacco companies to come
into the tent, if you will, and be part of
the solution of how we are going to re-
duce smoking among teenagers. If you
strip out that cap, what will happen is
we will return to the status quo. We
stay in the position where tobacco
companies are merely being sued. We
get no cooperation with respect to any
of the advertising restrictions, any of
the document depository, any of the
health programs that will help our kids
reduce smoking. We get none of that
cooperation, and we guarantee that
there will be a challenge on the look-
back provisions. We guarantee it.

If people think stripping that out
creates a stronger bill, to leave us in a

situation that we have been in for all
the last years—which is simply endless
lawsuits that produce no cooperative
effort and ultimately result, at least to
this date, in no winnings in court—I
would have a hard time understanding
how that is a better situation. The fact
is that all of the concerns that people
expressed about immunity have been
addressed between the time of the to-
bacco company settlements and the
time the Commerce Committee
brought a bill out of committee.

Let me clear up that understanding
as strongly as I can. When the settle-
ment was agreed to, back in June of
1997, it contained sweeping immunities
for the tobacco companies. Those are
gone. There is no longer any elimi-
nation of class actions. Tobacco com-
panies will continue to be subject to
class actions. There is no longer an
elimination of punitive damages. To-
bacco companies will be subject to pu-
nitive damages. There are no longer
any restrictions on the aggregation of
claims, which means different individ-
uals could come together, one lawyer
representing them—you can aggregate
the claims and come in with a larger
claim. That is now permitted. And
there are no restrictions on third party
claims. They are now permitted.

So, as reported by the Commerce
Committee, the bill contained certain
other immunities. Those are gone, too.
Parent companies and affiliates are no
longer shielded from liability. Adver-
tisers, attorneys, and PR firms are no
longer shielded from liability. Addic-
tion and dependency claims against the
tobacco industry are preserved, includ-
ing claims where addiction is the only
injury alleged and claims where addic-
tion is the basis of a broader claim re-
lating to the manifestation of a to-
bacco-related disease.

There are no longer any restrictions
on the type of evidence that is discov-
erable or admissible, and all limits on
the industry’s obligations to produce
documents have been removed. The
ability of plaintiffs to maintain actions
in State courts and grounded in State
law is preserved. And, finally, there is
no longer any exemption for tobacco
companies from the Nation’s antitrust
laws.

All of that is gone, Mr. President—
gone. They have been totally exposed.
And that is one of the reasons, I might
add—you know, when you look at the
price of $1.10, and you look at the set-
tlement in Minnesota, if you extrapo-
late the settlement in Minnesota and
the settlement in Mississippi, if you
add up the potential of all the settle-
ments in the country, you come out
with an amount of money that is ex-
actly or almost exactly where we are
with respect to the $1.10. The fact is
the tobacco companies are settling
cases now at a rate that basically ac-
cepts the $1.10. They are not fighting
about price because they know ulti-
mately that is a price they can bear.
What they are fighting about is the li-
ability. That is the reason these mil-
lions of dollars are really being spent.
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That is the real bone of contention
here.

The fact is, they are offered two
choices in this bill. They don’t have to
participate, in which case the situation
the Senator from New Hampshire
wants is exactly what will exist. They
will be subject to suits, endless suits.
That can happen. But, if they choose to
try to come into the tent, as we have
said —and we have no way to force
them into the tent. There is no way we
can do that. So my fellow Senators
have a choice. You can either leave
them out there subject to lawsuits,
subject to all of this litigation without
any cooperation. Or you can decide
maybe there is something sufficiently
good that we, the Government, can get
in exchange for their participation, for
which we are willing to tell them only
one thing: You are not going to pay
more than $8 billion in any 1 year. It
doesn’t let them off the hook. It
doesn’t say they don’t have to pay. It
doesn’t say they are not liable. It
doesn’t give them immunity. It simply
restricts the amount of money in any 1
year.

What is it worth getting for that re-
striction for not having any more
money in 1 year? We settle the State
actions and we give them that $8 bil-
lion cap. That cap is importantly in-
dexed to inflation, so there is not some
sort of reduction in the purchasing
power or in the value of that. It will
rise with inflation and it will increase
according to—at least 3 percent we
have had each year and perhaps more,
if the CPI is higher than 3 percent.

I think it is important to make it
clear—there is no concession in this
bill unless the tobacco companies de-
cide to be involved. And that is a criti-
cal component. The tobacco companies
would have to come in and sign a pro-
tocol, sign a consent decree, and they
would agree to abide by the provision
of the payments. Most important, they
would agree to abide by the look-back
assessments.

I would like to just run through the
look-back assessments, because I heard
the Senator from Utah yesterday on
the floor—the Senator from Utah was
pointing out to everybody how uncon-
stitutional are the look-back assess-
ments. The look-back assessments are
a dramatic way of engaging the to-
bacco industry into compliance with
the things we want them to do.

The tobacco industry accepted, they
are the ones who helped come up with
the look-back agreement. The look-
back agreement was in the original set-
tlement with the attorneys general. So
they have accepted it once already.
They have shown their willingness to
come in and live by the standard of the
look-back agreement.

What the look-back agreement says
is that they must meet a target for the
reduction of underage tobacco use.
These targets are the same as those
they agreed to in the June 20 agree-
ment.

The targets are as follows: In 3 years,
there must be a 15-percent reduction.

In 5 years, there must be a 30-percent
reduction. That is for cigarettes. For
smokeless tobacco, it is 25 percent.
There is a 50 percent reduction over 7
years and 35 percent for smokeless.

Over 10 years, the tobacco companies
are agreeing that they must reduce
teenage smoking by 60 percent. That is
what this bill is about. This bill is an
effort to reduce teenage smoking, and
here we are trying to get the tobacco
industry to specifically accept respon-
sibility to be part of the process of
doing that. You can’t order them to do
it. They are certainly not going to do
it if all we do is leave them out there
subject to endless lawsuits.

There ought to be some incentive
that says to those companies, ‘‘Come
on in and be part of the solution,’’ and
the look-back provisions are that. But
the look-back provisions also say that
if the industry doesn’t meet the target,
they will pay $80 million for each per-
centage point missed between 1 and 5.
They will pay $160 million for each per-
centage point missed between 6 and 10
percent, and $240 million for each per-
centage point missed above 10 percent.
That is not a bad penalty. That is not
a bad assessment. That is an assess-
ment based on a target that they agree
to meet, and if they don’t meet the tar-
get, they pay a regulatory fee accord-
ingly.

Mr. President, you can’t get them to
do that unless they agree. If you don’t
want them to challenge it and to tie us
up for years in a court challenge that
would not do what we want to do to re-
duce smoking, then, Mr. President, you
have to find some way to bring them
in.

I say to all of my colleagues, yester-
day on the floor of the U.S. Senate,
there was a lot of hue and cry about
how kids are going to lose out per 10
cents that we didn’t raise the price,
and if we had raised the price by 40
cents, we were going to save another
240,000 lives and people were deeply
concerned about that and are deeply
concerned about that.

Those people who were concerned
about that should not come in and vote
to leave the tobacco companies in a po-
sition where all they are going to do is
litigate lawsuits over the next 10 or 15
years, because during those interven-
ing years, those numbers of kids are
the kids who are going to be the vic-
tims. It is much more intelligent, it
seems to me, to get the tobacco compa-
nies to be part of the solution in a way
that reduces the level of smoking so
those kids are, in fact, saved. I think
that is a critical choice here.

What we do in this bill is ask the to-
bacco companies to come in and do
things that we have absolutely no right
to get them to do without their co-
operation. Let me be specific.

A participating company, if they con-
sented, would come in and make a sig-
nificant up-front payment. They would
abide by far broader advertising re-
strictions than those that were con-
tained in the 1997 settlement. They

would be required to create a document
depository, where all those people who
are going to sue in the future would
have access to the documents that
have come out of all of the tobacco liti-
gation or out of their existing files.
And they would agree—and this is the
most important thing, Mr. President—
they would agree not to challenge the
provisions in the bill. They would agree
to abide by these provisions, notwith-
standing any future court decision on
their constitutionality.

I ask my colleagues to, again, meas-
ure that. If the tobacco companies sign
an agreement not to sue in the future,
not to challenge any of the advertising
restrictions that we can’t achieve un-
less they agree, that is an enormous
step forward.

Those advertising restrictions are as
follows: There would be a complete ban
on human images, on animal images
and cartoon characters. There would be
a ban on outdoor advertising, including
stadia and mass transit. There would
be a ban on advertising over the Inter-
net. And there would be a ban on pay-
ments to glamorize tobacco use in
media when such use would be appeal-
ing to minors.

There would be a ban on payments
for tobacco products placement in
movies, TV programs and video games,
and there would be severe restrictions
on point of sale advertising of tobacco
products.

All of those things—all of those
things—none of which could be
achieved without the consent of the to-
bacco companies, we would gain as a
result of just one thing: allowing them
to know the level of their exposure and
liability on an annual basis. It seems
to me that is an enormous gain for the
children, it is a gain for us putting to-
gether a responsible approach to reduc-
tion of smoking, and it is certainly a
gain for the Congress, which would
then have constructed a piece of legis-
lation that had a chance of passing.

It seems to me what we have here is
a fundamental choice: If we want to
put together a piece of legislation that
can pass or whether we are going to
come out here and put ourselves in the
position of simply bashing tobacco be-
cause that is the feel-good position.

I might add that in addition to the
advertising restrictions, they would
also abide by the look-back provisions.
The look-back provisions will almost
certainly be challenged. They won’t be
challenged, and even if they were chal-
lenged by someone else yet found un-
constitutional, if the tobacco compa-
nies come in and sign a consent decree
and a protocol, they must abide by
that. If the tobacco companies at any
time in the future were to violate that
protocol, violate any component of this
act, they would lose the cap on the an-
nual liability payment. They would
suffer the full exposure, just as they
would if they don’t participate.

The final comment I make to my col-
leagues is very simple. This is a clear,
clear choice. Under the managers’
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amendment, no tobacco company gets
any liability restriction, any cap, any
restraint whatsoever unless they de-
cide to give up their rights on the first
amendment, unless they give up their
rights to challenge, unless they agree
to abide by every component of the act.

We have a fundamental choice here,
whether we are going to be reasonable
in the approach to try to bring them
into the tent, or whether we are going
to try to abide by something I think
most people would feel would be de-
structive to this legislation as a whole.

I reserve the remainder of my time. I
know others want to speak at this
time.

Mr. MCCAIN addressed the Chair.
The PRESIDING OFFICER (Mr.

SMITH of Oregon). The Senator from
Arizona.

Mr. MCCAIN. Mr. President, I note
the presence of the Senator from Wash-
ington, as well as the Senator from
Oklahoma, who have very strong and
important views—especially the Sen-
ator from Oklahoma has very strong
views on this issue. I will not, then,
make my remarks in order that they
may be heard. I, again, encourage other
Senators who would like to speak on
this amendment and the bill to come
over. I yield the floor.

Mr. GORTON addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Washington is recognized.
Mr. GORTON. Mr. President, perhaps

a brief review of history as to how and
why we find ourselves in the position
we are in in this debate is an appro-
priate point at which to begin.

Over the years, the Congress has deli-
cately paced around the outer edges of
the controversy over tobacco, encour-
aging certain voluntary limitations on
advertising, particularly by television,
requiring certain warnings to be in-
cluded on packages of cigarettes and on
advertising, but never getting to the
heart of the issue of the desirability or
the lack of a desirability of tobacco.

Those limitations can be looked at as
either a glass partly full or one largely
empty. It is clear the major tobacco
companies have attempted to remain
profitable by creating, through adver-
tising and peer pressure and in any
other method that they could, a con-
stantly increasing supply of new smok-
ers, almost all of whom have begun
smoking with the conscious knowledge
of its adverse impact on their life ex-
pectancy and on their health, although
when they began young this was not
something that was at the forefront of
the thoughts of youth.

Nevertheless, in the United States of
America, over the course of the last 20
or 30 years, we have seen a dramatic re-
duction in the number of men and
women who smoke. We, as Americans,
probably smoke less than almost any
other country in the world.

Various individuals and groups have
sued tobacco companies as a result of
the adverse impacts of smoking on
health. Almost without exception,
those individuals have lost those in
connection with that litigation.

All of this had us in a situation that
was almost stable until a group of
State attorneys general and private
lawyers came along with a new theory,
that damage was caused not just to in-
dividual smokers but to the treasuries
of our States and, by extension, to our
own Treasury, through Medicaid pri-
marily, through Medicare, and through
the expenses of taking care of tobacco-
related health problems, that these
damages totaled in the billions of dol-
lars. And, as a consequence, most of
the States of the United States
brought actions against tobacco com-
panies to recover those losses to their
States.

Some, as you know, Mr. President,
acting independently, have already
won that litigation by settlement or
otherwise. The bulk of them, almost a
year ago, reached an agreement with
the tobacco companies for what is al-
most certainly the most massive judg-
ment or change in practices that has
ever taken place in this country—close
to $400 billion in payments, dramatic
and voluntary restrictions not only on
advertising but on various other forms
of promotion, a set of goals for lessened
teen smoking, and a myriad of other
ideas.

A part of that settlement is involved
in the amendment before us right now,
because that settlement purported to
protect the tobacco companies against
some forms of litigation, although not
all forms of litigation. Those protec-
tions have been abandoned or rejected
by this bill in return for certain other,
less significant limitations on the an-
nual liability of tobacco companies to
individual litigation.

But, Mr. President, the centerpiece of
the agreement with the State attor-
neys general, without whose work we
clearly would not be debating this
issue here today any more than we
have for the last 10 or 20 years, the cen-
terpiece of that agreement was its vol-
untary nature. As the eloquent Senator
from Massachusetts, who is managing
this bill on the other side of the aisle,
pointed out, advertising restrictions,
upfront payments, document collec-
tions, and probably the look-back pro-
visions, are all provisions of that
agreement that cannot constitu-
tionally be imposed on the tobacco
companies by law.

As a consequence, we are faced with
a delicious challenge. We can make all
the heroic antitobacco statements and
speeches that we wish, we can pile on
to a greater extent than even the most
radical bills that have been introduced
into this body, but we cannot force to-
bacco companies, as long as they are
engaged in a legal business—so far, we
do not have a bill that would abso-
lutely prohibit the use of tobacco—we
can pass whatever legislation we wish,
but we cannot force them to abandon
their first amendment rights; we can-
not violate the Constitution of the
United States.

So in the ultimate analysis, we are
either going to pass a bill that, how-

ever reluctantly, with however much
grumbling, the basic tobacco-product
manufacturers will accept and follow,
or we are simply going to create an-
other bonanza for lawyers in challeng-
ing some of the basic provisions of this
legislation, in challenges that, by and
large, are almost certain to be success-
ful. We may have voted ‘‘antitobacco,’’
but we will not have succeeded in a
truly antitobacco result.

At this point, the tobacco companies
have rejected the acceptance of the so-
called McCain bill. Perhaps more nar-
rowly, they have rejected the McCain
bill as it was reported from the Com-
merce Committee. Many of the changes
that have been made in the bill that is
before us are designed, it might well
be, as a result of gaining their acquies-
cence. This amendment, if it is passed,
will clearly and necessarily result in
their rejection of the entire package.

Personally, Mr. President, I believe
what we ought to do is in effect to rat-
ify, with some toughening, the agree-
ment that the attorneys general of the
various States made after long and
careful negotiation and litigation. And
we will have the opportunity to do
that, or come as close as we can to
doing that, when we deal with the
amendment that will be proposed by
my colleague from Utah, Senator
HATCH.

But this bill, the McCain bill in its
present form, is, in my opinion, a re-
sponsible approach toward this prob-
lem. I believe that we must deal with
the agricultural elements of it, the
payments to tobacco farmers, pay-
ments that I think are infinitely too
high, with the total preservation of the
present tobacco program that is in-
cluded in the Ford provisions, but we
will be dealing with that next.

I believe a significant portion of the
money that the Federal Treasury is
going to get from this ought to go to
tax relief for the American people rath-
er than into other Government-run
programs.

But these are elements of this bill
that we will debate at some point in
the future. They are not elements that
will result in the rejection of the bill
by those at whom it is aimed on the
grounds of the Constitution. This
amendment is. Personally, as I say, I
would prefer the provisions on litiga-
tion that are contained in the attor-
neys general bill. It may be that at
some point or other we will move back
in that direction.

I am convinced, however, that the
amendment that is before us now will
destroy any chance of our passing suc-
cessful antitobacco legislation. Legis-
lation that balances the constitutional
rights of those organizations with
which we disagree must significantly
increase the cost of a pack of ciga-
rettes but not beyond the point where
we create a huge black market of con-
traband cigarettes, a point that I be-
lieve would have been passed, exceeded,
by the Kennedy amendment yesterday,
and a package that can result in some-
thing ultimately acceptable to the
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American people, to the courts, to
those who manufacture cigarettes,
with the net result that we will reduce,
though we will never eliminate, ciga-
rette smoking.

I believe that the Senator from Ari-
zona, Senator MCCAIN, who did not
seek but was given this assignment,
has carried it on in a highly credible
fashion with a far greater degree of
success than I would have predicted
when he started. I think he deserves
the thanks, the gratitude of all Mem-
bers of this body, and to a large extent,
at least, our support. I am convinced
that he deserves our support on this
amendment because this amendment
will destroy any chance of being truly
successful in getting antitobacco legis-
lation through the Congress, and
through the President’s signature, in a
way that will meet the goals that all of
us share.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I am
going to make fairly lengthy remarks
dealing with the contents of the bill.
First, let me just state my respect and
admiration for Chairman MCCAIN. He is
a very good friend of mine in the Sen-
ate. One of the things we have a pleas-
ure of doing in the Senate—we are not
a very big body—so we get a chance to
know each other sometimes pretty
well. I have had the pleasure of work-
ing and knowing Senator MCCAIN since
he came to the Senate. He is a very
good friend of mine. He will still be a
good friend of mine.

I don’t like his bill. I don’t like the
procedure by which the bill is being
considered, and I was involved in the
procedure. Senator LOTT asked me to
head up the task force to try to put
this bill together. Senator MCCAIN, and
the Commerce Committee, had a lot of
jurisdiction over the bill, probably
more than any other committee. Also,
he had to deal with the issue of wheth-
er or not we are going to have a limita-
tion on liability for tobacco companies.

Probably the most important issue is
whether the attorneys general package
will either pass or not pass, it is very
pertinent to the amendment that the
Senator from New Hampshire has pend-
ing before the Senate today. Are we
going to give a limitation on liability
to tobacco companies? We don’t do it
for other companies, with very, very
few exceptions. I think we did it for the
airline industry for a small, targeted
area, but, by and large, we don’t do this
for any industry in America. We don’t
do it for pharmaceuticals. We don’t do
it for people who make heart valves,
and so on. A liability limitation was in
the attorneys general’s package that
they dumped on Congress, that they
signed off with the administration. The
administration agreed with that pack-
age, the so-called $368 billion 25-year
package. That was handed to Congress
and they said, ‘‘Here, go pass it.’’

I told some of my colleagues from the
outset I don’t think we will pass legis-
lation—nor do I think we should—that

will put a total limitation on class ac-
tion lawsuits. If you are using in to-
bacco, you can’t have a class action
lawsuit against tobacco companies?
That is what the attorneys general’s
package was going to do. In exchange
for that, tobacco companies were going
to pay about $15 billion a year. That
was the so-called deal.

They didn’t consult very many peo-
ple in Congress, and I thought at the
time they are going to have a hard
time passing that restriction on liabil-
ity. If they don’t have that, they don’t
have a deal. Frankly, as this process
evolved and the Commerce Committee
marked up the bill, they struck some
of the liability protections on exemp-
tion from class action suits, and in-
stead came up with a cap—which is
kind of a back end way of trying to do
somewhat the same thing. The tobacco
companies said, wait a minute, you
have increased the price, you have in-
creased the penalties, you have in-
creased everything, and you gave us
very little legal protection—this cap.
Anyway, the tobacco companies said
that is not good enough, there is no
deal, we are not going to abide by it.

The only way this could conceivably
be in the Commerce Committee instead
of the Finance Committee is we say
there will be payments of fees in lieu of
protection for liability. But it didn’t
work out that way. So then we had a
referral to the Finance Committee.
The Finance Committee struck out
this fee structure, which I think is a
disaster. I see my friend and colleague
from Nebraska here is also on the Fi-
nance Committee. I will go through,
and it will take some time, but I will
go through how the tax is computed or
the fees are computed in this bill, and
just say that it won’t work very well.

I also want to say I concur with the
objectives of trying to reduce teen
smoking. I don’t want teenagers to
smoke. I have four kids. One out of my
four smokes, and he happens to be 28
years old. He started when he was in
high school. I really wish that he didn’t
smoke. I grew up in a family—both my
parents and all my brothers and sis-
ters—all of them smoked. My mother
has had lung cancer and emphysema,
very critical. She still is a survivor,
but it is a very serious problem. A cou-
ple of my brothers and sisters had a
hard time quitting. They did quit.
They were able to do it. One in my
family didn’t have that hard of a time
of quitting. I am trying to get my son
to quit and I have not been successful.
I wish that he would. I really wish that
he would.

When you look at the use of tobacco
products, you can see that it is pretty
significant. This chart shows anybody
who has ever used cigarettes in their
lifetime, kind of an unusual statistic. I
guess I would fall into it because I
know I smoked one or two cigarettes
when I was in junior high—probably
never a full pack. But I guess, if some-
body said, did you ever smoke a ciga-
rette, I would have to say, yes, some-

time in the 8th grade. So I would be in
the 70 percent category—you might no-
tice from this chart that usage went
down a little bit in the last few years.
Frankly, under the Clinton administra-
tion it started going up.

Marijuana use has also gone up—and
I am more concerned about drugs than
I am smoking. I will make that evident
in a moment. But marijuana use, which
was up to 60 percent and has fallen
down to about 33 percent, fell almost
every year through the 1980s until,
frankly, President Clinton was elected.
Then it has gone up and it has gone up
in a skyrocketing fashion. As a matter
of fact, I will insert in the RECORD this
chart. I tell my friend and colleague
from Nebraska that marijuana use in
1992 among 12th graders was 11.9 per-
cent. Last year, it was 23.78 percent
—100 percent increase of marijuana use
among high school seniors. That is a
staggering statistic.

This is marijuana use by people cat-
egorized as ‘‘frequent users’’ who have
used it in the last 30 days. You can see
on the chart that this has jumped up.
You also see tobacco use has gone up.
Cigarette use has gone up. In 1992, ciga-
rette consumption among seniors in
high schools was 27.8 percent. In 1997, it
was 36.5 percent, an increase of about a
third. That is a big increase. You could
go all the way back to the 1960s as to
who uses cigarettes on a frequent basis
or in the last 30 days, and it was very
constant for decades, until frankly, the
Clinton administration. And during
these 5 or 6 years, it has gone up a
third, the biggest increase that we
have seen.

You might also note, and this is more
troubling to me, that marijuana use
had gone down for frequent users, down
to only about 11 or 12 percent in the
early 1990s. And now it is more than
double and is up to about 24 percent.
Now, that bothers me. And I cannot
help but think a lot of people, when
they are just going after tobacco and
how terrible it is, are fairly silent
about drug use, drug use that is habit-
ual, drug use that is illegal, drug use
that is deadly, drug use that leads to
lots of other crimes, lots of other prob-
lems.

Why only the attention on ciga-
rettes? Why only the attention on ciga-
rettes? We are going to have some
amendments which will have signifi-
cant attention on drugs. I had a town
meeting during the Easter break in
Oklahoma—I had several—but I had
one in Shawnee, OK, a middle-class
town. This town meeting happened to
have a lot of high school students, a
lot. I told them we were debating the
cigarette tax issue and I just asked
how many smoked, and hardly any
hands went up.

I said, ‘‘Well, let me ask you a ques-
tion. Congress is contemplating raising
tobacco prices by $1.10, maybe $1.50.
Would that make any difference for
those of you that raised your hands?’’
The answer was, ‘‘No, we don’t smoke
that much.’’ Maybe they would smoke
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on a weekend or at a party. They said
it would make no difference. That is an
informal survey; it is not scientific.
But some claim that scientists say if
we raise this tax, we are going to re-
duce teen smoking. I am not sure that
is the case. I think when you ask the
question if somebody smoked in the
last 30 days, that means one cigarette
or two cigarettes. I am not sure you
are going to have an appreciable reduc-
tion because you raise prices a dollar.
Maybe there would be some. Maybe it
would be a component in reducing teen
smoking, but some people are acting
like it is the whole battle. I disagree
with that. I don’t think it would work.

As a matter of fact, I am kind of
amused because now we hear everybody
say our objective is that if we raise
these prices, these taxes, spend all this
money and run this massive campaign,
we will be successful and we can reduce
teen smoking by 60 percent. If you are
against this, you are for tobacco com-
panies and you are against kids. I re-
ject that outright. I don’t like smok-
ing. I don’t like teen smoking, espe-
cially. I don’t like to see kids smoke.
But that doesn’t mean you have to sign
onto a program that spends hundreds
of billions of dollars.

I looked at a statement of Secretary
Shalala when she announced new FDA
regulations with David Kessler in Au-
gust of 1995. They came up with a lot of
new regulations. I don’t agree with a
lot of them. I think they are overly in-
trusive. But whether I agree with them
or not, they stated in those regulations
they thought they could reduce chil-
dren and adolescent smoking by 50 per-
cent within 7 years. Wait a minute. We
are talking about spending hundreds of
billions of dollars in addition to these
FDA regulations to it to 60 percent? So
these massive price and tax increases
might decrease smoking another 10
percent in addition to what they are al-
ready doing in FDA? I am not so sure.

That tells me that people are some-
times pretty loose with statistics.
Maybe these surveys don’t mean as
much as some people think. Maybe this
question of, ‘‘Did you smoke in the last
30 days?’’—maybe that is one cigarette.
I am not sure. That is one of the ques-
tions.

My point is that I don’t want kids to
get addicted to smoking. We want to do
some things to discourage that. I am
concerned when I see that drug use has
doubled; marijuana use has doubled
under this administration amongst
high school seniors. That bothers me a
whole lot more than the 33 percent in-
crease in teen consumption tobacco. I
happen to be a parent; I have four kids.
If you tell me that maybe they smoked
a cigarette once, or if they were using
marijuana on a regular basis, I would
be a lot more concerned about the
marijuana. I don’t want them to do ei-
ther, and we should discourage both.
But to have a campaign and have this
massive effort to attack tobacco and be
silent on drugs, I think, is absurd and
it should not happen.

We should have a campaign against
teen smoking, but we should not raid
taxpayers in the process. We should not
spend hundreds of billions of dollars. If
you ask people, ‘‘Do you want to re-
duce teen smoking?’’ you are going to
get a favorable poll that says 90 per-
cent say yes. If you say, ‘‘We are going
to reduce teen smoking, and we are
going to spend hundreds of billions of
dollars and pass the largest tax in-
crease in years. Do you still think we
should do it?’’ They are going to say,
‘‘What?’’

I think there was a poll that said 70
percent of the people thought Congress
is doing this more to spend money than
to help kids. They know this is more
about a money grab, a big ‘‘cookie
jar,’’ than about reducing teen smok-
ing. Look at the costs. I happen to be
kind of a numbers cruncher. I am on
the Budget Committee and the Finance
Committee and I think numbers are
important.

I am going to talk about this bill
quite a lot this morning. I looked
through this bill, and in this bill there
is no mention anywhere of a $1.10 tax
increase. I am going to tell the press
there is no mention of a $1.10 per pack
tax increase in this bill. They mention
it in the committee report, but the
committee report is not the law. So
how much does this bill cost? I stated
repeatedly that it costs more than a
$1.10; and it does cost a lot more than
$1.10. People will say, wait a minute,
where did you get the figures? I got the
figures from the bill, not from Sen-
ators’ statements or from reading The
Washington Post or The New York
Times, where the headline was ‘‘Senate
to Stay With $1.10 Tax Increase.’’
There is not a $1.10 tax increase in this
bill; there is a lot more. It is going to
cost consumers a lot more. Is it going
to cost tobacco companies a lot more?
I don’t think so.

As a matter of fact, I put on this
chart the gross tax increase on con-
sumers in billions of nominal dollars.
These new taxes cost consumers, but
do they cost tobacco companies? Not a
dime. Let me go through a couple of
the provisions, Mr. President. Before I
do, I will submit the chart I have al-
ready discussed about the increase in
use of marijuana and also cigarettes
into the RECORD.

I ask unanimous consent to have the
chart printed in the RECORD at this
point, along with another chart regard-
ing the national tobacco settlement
trust fund.

There being no objection, the charts
were ordered to be printed in the
RECORD, as follows:

12TH GRADERS USE OVER 30 DAYS

Class of Marijuana Cigarettes

1980 ....................................................................... 33.7 30.5
1981 ....................................................................... 31.6 29.4
1982 ....................................................................... 28.5 30
1983 ....................................................................... 27 30.3
1984 ....................................................................... 25.2 29.3
1985 ....................................................................... 25.7 30.1
1986 ....................................................................... 23.4 29.6
1987 ....................................................................... 21 29.4
1988 ....................................................................... 18 28.7

12TH GRADERS USE OVER 30 DAYS—Continued

Class of Marijuana Cigarettes

1989 ....................................................................... 16.7 28.6
1990 ....................................................................... 14 29.4
1991 ....................................................................... 13.8 28.3
1992 ....................................................................... 11.9 27.8
1993 ....................................................................... 15.5 29.9
1994 ....................................................................... 19 31.2
1995 ....................................................................... 21.2 33.5
1996 ....................................................................... 21.9 34
1997 ....................................................................... 23.7 36.5

NATIONAL TOBACCO SETTLEMENT TRUST FUND
[Gross tax increase on consumers in billions of nominal dollars]

Year Initial
payment

Annual
industry

payments

Maximum
potential
lookback
assess-
ments

Grand
total

1999 ................................. 10.00 14.40 ................ 24.40
2000 ................................. ................ 15.40 ................ 15.40
2001 ................................. ................ 17.70 ................ 17.70
2002 ................................. ................ 21.40 4.40 25.80
2003 ................................. ................ 23.60 4.52 28.12
2004 ................................. ................ 24.31 4.64 28.95
2005 ................................. ................ 25.04 4.77 29.80
2006 ................................. ................ 25.79 4.89 30.68
2007 ................................. ................ 26.56 5.03 31.59
2008 ................................. ................ 27.36 5.16 32.52
2009 ................................. ................ 28.18 5.30 33.48
2010 ................................. ................ 29.03 5.45 34.47
2011 ................................. ................ 29.90 5.59 35.49
2012 ................................. ................ 30.79 5.74 36.54
2013 ................................. ................ 31.72 5.90 37.61
2014 ................................. ................ 32.67 6.06 38.73
2015 ................................. ................ 33.65 6.22 39.87
2016 ................................. ................ 34.66 6.39 41.05
2017 ................................. ................ 35.70 6.56 42.26
2018 ................................. ................ 36.77 6.74 43.51
2019 ................................. ................ 37.87 6.92 44.79
2020 ................................. ................ 39.01 7.11 46.11
2021 ................................. ................ 40.18 7.30 47.48
2022 ................................. ................ 41.38 7.50 48.88
2023 ................................. ................ 42.62 7.70 50.32

Total, 25 years .... 10.00 745.67 129.88 885.55

Total, 5 years ...... 10.00 92.50 8.92 111.42

Total, 10 years .... 10.00 221.55 33.41 264.96

Annual industry payments are adjusted for the greater of 3% or CPI–U
beginning in year 6. This estimate does not include potential increases or
reductions in industry payments resulting from changes in the volume of to-
bacco sales.

Lookback assessments would be initiated after year 3 if underage tobacco
use is not reduced by specified percentages. The maximum lookback assess-
ment of $4.4 billion is adjusted for inflation. Does not include an estimate
for brand-specific lookback assessment.

Source: S. 1415 as modified on the Senate floor.

Mr. NICKLES. Mr. President, I am
also going to insert a table that shows
new tax assessments and penalties that
are in this bill. The national tobacco
settlement trust fund is what I am
going to talk about now. This is the
trust fund, the big kahuna. There are a
lot of other taxes, penalties, but this is
the bulk of the money. If a person was
interested, they could look at this pro-
vision in the bill. If you go to page 179,
it talks about the trust fund. You can
see on page 181 that it says tobacco
companies, in the first year, pay $10
billion. Then on page 182, it says—in
the first year, you also pay $14.4 bil-
lion. That is the reason why the first
year payments are $24.4 billion on my
chart. It doesn’t say anything about a
$1.10 tax, or any other tax. It says, in-
dustry, you pay $24.4 billion. I have
heard some people say, well, we are
going to raise the tax gradually to
$1.10. It starts out at 65 cents. The only
mention of a per pack tax is in the
committee report. It starts at 65 cents
and ends with $1.10.

I am just telling you that those num-
bers don’t add up. I have told this to
my colleague from North Dakota, and
maybe he will believe me by the time I
finish this presentation. The bill



CONGRESSIONAL RECORD — SENATES5254 May 21, 1998
doesn’t mention $1.10. We are passing a
bill, not a committee report. We are
passing a bill. The bill says in the sec-
ond year the companies will pay $15.4
billion. The third year is $17.7 billion,
then $21.4 billion, and then $23.6 the
fifth year. Thereafter, it is adjusted for
inflation. That is where these numbers
come from. These numbers are adjusted
for inflation. At a minimum of 3 per-
cent, regardless of whether there is any
inflation or CPI, whichever is greater.
The bill says a minimum, so I put in
the 3 percent.

Now, some of my colleagues and the
administration said this bill raised $516
billion. That number is in the commit-
tee report. The committee report em-
barrasses me. I am embarrassed by the
work that the Commerce Committee
put together, but frankly I shouldn’t
really blame them. I want to blame the
administration because, frankly, they
wrote the bill. It wasn’t the Commerce
Committee; it was the administration.
The administration-drafted report even
has a section that says payments will
be no greater than $516 billion. That is
hogwash. As a matter of fact, I have a
letter from OMB that says you only
compute $516 billion if you deflate the
industry payments to constant 1999
dollars. That is where they get $516 bil-
lion. Those are constant 1999 dollars.
They make it look a lot smaller than it
is.

Frankly, that is not the way we do
accounting in the Senate. The bill
says, here are the payments and they
are adjusted for inflation, and, frankly,
these are conservative because I will
tell you that sometime in the next 25
years, you are going to have more than
a 3 percent inflation rate. We know
that. So I am going to tell you that the
$755 billion in industry payments over
the next 25 years is conservative. It is
much more conservative than what
will actually happen. I will also men-
tion that I didn’t add look-back assess-
ments. The administration, when they
said $516 billion also didn’t add the
look-back. Then, they increased the
look-back to $4.4 billion when they re-
wrote the bill over the weekend. The
administration rewrote the bill over
the weekend, not the Commerce Com-
mittee or the Finance Committee. The
Finance Committee reported out a bill
and some amendments and said, let’s
scrap this industry payment nonsense
and come up with a tax increase. I
didn’t support it—a $1.50 tax increase—
but at least it was honest.

This bill is very misleading. These in-
dustry payments are very deceiving.
We ought to be ashamed of ourselves. I
will talk about the look-back provi-
sions in a minute. I didn’t even add the
look-back, yet, but if you add the look-
back at another $130 billion the total
tax increase is $885 billion. These are
just the facts. These are the facts that
you get if you read the bill—if you read
the bill on page 182, page 183 and page
184.

Then you find out that they did a lot
of other silly things in this bill. I guess

silly things maybe to protect certain
constituents or certain parts of the in-
dustry. But, if you think you are pass-
ing a $1.10 tax on all tobacco, you will
find out that they exempted some com-
panies. They exempted some compa-
nies. I thought excise taxes were excise
taxes, like excise taxes on gasoline—
the Federal excise tax is on all gaso-
line, made in North Dakota and Okla-
homa. Except perhaps for gasohol. I
don’t think we should exempt gasohol.
But we do. But this bill exempts cer-
tain companies from the tax. If their
sales are less than 1 percent, they pay
no tax. What does that mean? You al-
ready have a 24-cent Federal excise tax
on cigarettes. Everybody pays it. There
is no exemption on that. Congress has
already increased that in the future to
go up to another 15 cents. That is going
to be 39 cents. Everybody pays that.
But this committee said for this addi-
tional tax or fee some companies need
not pay. Think about that.

Everybody else is going to have to
pay this. Let’s say the tax is $1.10. I
think it is much more than that. But
most companies will have $1.10 addi-
tional cost put on their products, and
some companies won’t. That makes
sense, doesn’t it?

I also looked at the tax increases on
other products. I would love to have a
sponsor of the bill explain to me how
they did this. Take a product like
snuff. I calculated the tax increase on
snuff, that little round package, you
know, you put a pinch between your
check and your gum. The tax increase
on snuff is over 3,000 percent. That is a
significant tax increase. Right now it
is 2.7 cents per little can, and it goes up
to 85 cents. That is a pretty good in-
crease. Maybe 85 cents is the right
amount. But I will venture to say no-
body in here knows that. That little
can costs about $3 and something. That
is a pretty good hit.

We at least ought to know what we
are doing. I don’t think anybody here
knows what they are doing.

Then we find in the bill that some
smokeless tobacco companies, small
manufacturers, are getting a smaller
tax increase, 60 cents. For most of the
snuff people, the people who make
these little round things, we are going
to increase their tax by 82.5 cents. But
for some people we are only going to
increase it 60 cents, because they are
small, or maybe because their Senator
said, ‘‘Hey, they are not part of the
problem, they are not very big. They
sell less than 150 million units.’’ I
thought we were interested in chil-
dren’s addiction. So we are going to
give this company a 20-some-cent ad-
vantage over other companies? That is
in the bill. That is on page 185, if any-
body cares to look at it. I wonder how
many of us really looked at this bill.

Excise taxes, if they are going to be
on snuff, should apply to everybody.
But we didn’t do that in this bill. I say
‘‘we,’’ the Commerce Committee. The
Finance Committee did tax everyone,
and in proportion to the tax on ciga-

rettes. Finance said, ‘‘Let’s scrap all
this industry payment nonsense and
have an excise tax.’’

I am going to show you that this tax
is a lot more than one dollar and a
dime. And I don’t think there is any
question it is more than a dollar and a
dime. Yet, people are still under the fa-
cade that this is $1.10. Why? Because
OMB said it is, and Treasury said it is.
I don’t think that is the truth. The bill
says, here is the amount of the indus-
try payment, pay it. Not everybody has
to pay. One company made a deal, and
said, ‘‘Hey, we have already settled. So
we are not part of the problem. So we
don’t have to pay the excise tax.’’ They
have a much better deal. It is worth
hundreds of millions of dollars. We are
getting ready to pass it. I don’t think
that makes sense. I think we ought to
be ashamed of ourselves the way we are
legislating.

There is a reason why we have com-
mittees of jurisdiction. And we vio-
lated it grossly. I thought maybe we
fixed it when the Finance Committee
took this bill. But, obviously, the Com-
merce Committee and the administra-
tion said, ‘‘No, we don’t want to do
that. We like what we have.’’ I will tell
you why. Because they are going to get
more money, in my opinion, than they
would get at $1.50.

I was halfway tempted to vote for the
amendment of the Senator from Massa-
chusetts amendment to raise the tax to
$1.50. If you had a real tax at $1.50, I
think it raises less money than the fig-
ures we are talking about. Maybe I am
wrong. The press is going to report
$1.10 and $1.50. That is what the press
reports. I think this payment scheme
equates to more than $1.50. This chart
shows $40 billion or $50 billion per year
in the future. Guess how many packs
are sold a year? About 24 billion packs
a year. If you have a $1 tax, assuming
you had no reduction in consumption,
you are talking about $24 billion. This
bill is in that neighborhood already in
the first year—not just the fifth year.
We are talking about the first year.
That is going to be about a $1 tax paid
for 1999. You have the $10 billion initial
payment. That equates to about $1 a
pack. The tax on snuff and smokeless,
and so on, doesn’t raise a lot of money
cumulatively, but it is a huge tax in-
crease.

On chewing tobacco, the tax goes
from a very small two-and -a-quarter
cents per 3 ounce pack of chewing to-
bacco to over 40 cents—almost 41 cents.
That is a 1,711-percent increase in one
fell swoop. That is a big hit. I think it
is a nasty habit. If you want to tax it
and eliminate it, maybe that is what
some people are trying to do. But we at
least ought to know what we are doing.
I would venture to say that maybe a
lot of people in the Senate don’t.

I want to talk a little bit about the
look-back provisions. I think I heard
Senator HATCH, and others, say that
the look-back is unconstitutional. I
think he is right. I will tell you, I am
not a constitutional scholar. I will not
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enter that debate. I will tell you, it is
unworkable. I heard somebody say the
industry has signed off on the look-
back provisions. I have not been talk-
ing to the industry, but I am pretty
sure they are planning on contesting
them on constitutional grounds. And
they are pretty confident—at least
that is what my staff tells me—that
they would win.

What does the look-back do? It could
raise a lot of money. And evidently the
administration thinks this is real
money and it is going to happen be-
cause they increased the amount to
$4.4 billion over the weekend. The look-
back grew by over 10 percent over the
weekend. It is much higher now than
when it passed out of the Commerce
Committee.

That is interesting. How does it
work? If a person was interested, they
could look on page 106 of the bill and
find the look-back section. This is kind
of interesting. How does this work? Is
this going to be a real incentive for
companies to curtail smoking? I found
out these provisions are very interest-
ing. They start on page 103 of the bill
and go through to page 109. I will just
talk about this for a second.

The look-back says the Secretary—
talking about the Secretary of Treas-
ury—shall conduct a survey to deter-
mine methodology and the percentage
of all young people who use a type of
tobacco product within the last 30
days. It says ‘‘a type of tobacco prod-
uct within 30 days.’’ He is going to take
a survey, a poll.

A lot of us are in the political busi-
ness. All of us in the Senate take polls.
The Secretary of the Treasury is going
to take a poll. Keep in mind that of all
tobacco consumption, only 3 percent of
it is done by teenagers. Keep in mind
that it is against the law for teenagers
to smoke in every State. It is against
the law to smoke if you are less than 18
years old. He is going to take a poll
and find out how many are trying to-
bacco. These numbers are going up.
Maybe they did it once, or more. They
are going to take a poll. The poll is
going to also specify: ‘‘Did you use to-
bacco?’’ and ‘‘What brand did you use?’’

Then there is a complicated formula.
But if a tobacco company’s numbers
don’t come down, then we are going to
be subject to special assessments.

I should mention more about the
poll—this is interesting. Every poll
that I have ever seen has pluses and
minuses. There is a range of plus or
minus 4 percent. This cannot be en-
tirely accurate, because they are not
going to ask every teenager age 11
through 17, ‘‘Did you smoke?’’ That
wouldn’t be too cost effective. They
might do it maybe for that reason.

On page 106, it says, the survey is
deemed conclusively to be proper, cor-
rect, and accurate for purposes of this
act. They deem their poll whenever
they happen to take it to be accurate.

That is interesting. I just think of
the games that could be played with
that.

Let’s see, if they took their poll
around the Fourth of July, there may
be a greater instance of tobacco use on
the 4th of July, or maybe the Memorial
Day weekend, or maybe the Labor Day
weekend when people are going to the
beach. If they want to jack the pen-
alties up, ‘‘Let’s take the poll then.’’

I just fail to see that this is a good
way to do business. If the company
doesn’t meet the underage tobacco use
goals as outlined by this bill, then
there would be significant penalties—
very significant penalties, up to about
$4.4 billion, and indexed for inflation.
So on my chart the totals increase
rather significantly to $130 billion.
Those aren’t tax deductible.

Is that really workable?
Then there is another section.
There is an additional look-back as-

sessment on brand-specific underage
tobacco problems. If you look on page
112, which talks about if they miss
their percentage share, tobacco compa-
nies could have an additional surcharge
of $1,000 per teenager.

The amount of the manufacturer-spe-
cific surcharge for a type of tobacco
product for a year under this paragraph
is $1,000 multiplied by the number of
individuals for which such firm is in
noncompliance with respect to its tar-
get level reduction.

So we have target-level reductions. It
starts out at 15 percent. It gradually
increases to 60 percent. They are going
to take a survey and find out what
brand of cigarettes this youngster is
smoking. So in this random survey, if a
bunch of kids say, ‘‘Yes, I had a Marl-
boro,’’ mark them down, and for every
child they determine smoked that
brand of cigarette, they are going to
assess the company another $1,000.

Now, I find that to be ludicrous.
There are hundreds of brands of ciga-
rettes—hundreds, and so we are going
to have the Department of Treasury
conducting this poll asking teenagers
did you smoke. And if you did, what
brand? And it may be they can remem-
ber the brand, maybe they can’t.
Maybe they smoked one cigarette;
maybe they bummed a cigarette;
maybe they don’t tell the truth; maybe
they don’t respond; or maybe whatever.
We are going to be assessing penalties
to the tune of $1,000 for every teenager
deemed by this poll to have used this
particular product.

That is ludicrous. I want to warn my
colleagues. I may not have the votes,
but I am going to probably try and
strike that. If we don’t strike that, it
is going to come back to haunt you.
You are going to be embarrassed be-
cause we put language in here that
says this poll was deemed to be accu-
rate and therefore whatever the Sec-
retary says is law and as a result here
is your penalty. We have determined
that there are 10,000 youngsters in the
age category who are using your brand
and they are age 17 or less, and there-
fore we are going to sock it to you.

This doesn’t make sense. If you want
to figure out ways to punish tobacco,

to fine tobacco, do it. But this is not
the right way. This is not workable.
You should trash this whole thing and
say, if you want to increase tobacco
tax $1.10, do it. Do it tomorrow. This
thing phases it in over five years.

My point being, if you are going to
try to reduce consumption, you want
to have a sticker price shock. You
don’t phase it in over 5 years. They will
never see it. They won’t know it. It
won’t make the reduction in use. It
won’t get consumption down. It won’t
be effective.

Wow, what did we do. We raised hun-
dreds of billions of dollars, but did we
achieve our objective? I don’t think so.
What did we do? Maybe the objective
was to raise billions of dollars so we
would have a lot of money to spend.
Maybe that’s the case. I don’t know. I
hope not.

Mr. CONRAD. Will the Senator yield
for a question?

Mr. NICKLES. I have a lot to say.
Mr. CONRAD. I understand. I don’t

want to interrupt the Senator. I just
want, if I could for the purposes of the
RECORD, if nothing else, and maybe for
the education of both of us, to ask just
one question.

Has the Senator, in the numbers that
he has displayed on the chart, made
any volume adjustment?

Mr. NICKLES. Let me go to that, and
I appreciate the Senator’s comments
because I knew the bill’s proponents
would say my numbers don’t assume a
volume adjustment.

The administration, when they did
their projection to come up with a $516
billion price tag for this bill, they did
no volume adjustment. When the AGs
came up with their price tag for the
settlement, they didn’t do a volume ad-
justment. And finally, we discovered
that the White House changed the vol-
ume adjustment threshold in this legis-
lation over the weekend. That bothers
me a lot. That was changed Sunday or
Monday night. And that bothers me a
lot.

Let me conclude. I know what my
colleague is going to say. Let me take
you through this a little bit further.

The volume adjustments, the formula
that passed out of the Commerce Com-
mittee says the industry payments will
be reduced by the volume. If there is a
reduction in sales, we will reduce the
tax. Again, in calculating the costs of
their own bills, both the $516 billion
current dollar estimate and the $755
billion nominal dollar estimate, they
didn’t calculate the volume adjust-
ment.

Now, what happened Sunday and
Monday night was a humongous tax in-
crease that nobody knows about be-
cause the volume adjustment was trig-
gered not when sales dropped below 100
percent of 1997; it is triggered when
sales drop below 80 percent of 1997. So
you get no volume reduction unless
you reduce total consumption to below
80 percent where we are today. So I am
not sure there will be a volume adjust-
ment ever.
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Now, I do not know if my colleague

caught that. In the original Commerce
bill, it says we will take these figures
on my chart and we will reduce them,
if there is a reduction in volume of
sales. We will have a CPI increase, and
we will have a volume decrease, and so
maybe the figure will stay close to $23
billion. If volume went down 3 percent
and CPI went up 3 percent, maybe you
could take this figure, $23 billion, for
all future years.

Well, what they did in the stealth of
the night of Sunday or Monday, they
said, oh, we are going to change that.
We are not going to give a volume ad-
justment unless they reduce total con-
sumption to below 80 percent of where
it was in 1997. Wow.

Now, this is getting too complicated.
Most of our colleagues aren’t going to
follow it, and I don’t want to get too
bogged down in the minutia, but that
is a big tax increase. That means you
are not going to have reductions. You
may never have a reduction.

My point being, that the way you do
volume adjustment, the real way is to
have a direct excise tax on the prod-
uct—very clean, very simple. You don’t
have to argue about whether or not you
are talking about constant dollars, in-
flated dollars, whether you are talking
about volume adjusted. If you have an
excise tax per pack, if you sell less
packs, so what. You have accomplished
your objective. You have done it.

This is the worst method to tax we
have ever imposed in the Federal Gov-
ernment that I can find. This is so con-
voluted, so distorted, so deceptive, so
contrived say we are raising taxes $1.10
and not do it. If our colleagues want to
be honest, they would say let’s scrap
all this and let’s make the tax $1.10,
and then you have an automatic vol-
ume adjustment. You have an auto-
matic volume adjustment. Because if
you purchase less, then that will hap-
pen.

Let me just mention, too, the volume
adjustment section, just for my col-
leagues’——

Mr. CONRAD. Will the Senator—
Mr. NICKLES. I really don’t want to.

I have a lot to go through and I want
to finish this. I am this far and I have
a lot more to go. So I will be happy to
talk to you in just a minute. But I
want to run through several things,
and I don’t want to get too bogged
down on that one particular thing.

Mr. President, let me just touch on a
few other things. And I mention that,
Mr. President, and I will guarantee you
that not one Member, maybe not any
Member, certainly not more than two
members of the Commerce Committee
or the Finance Committee knew any-
thing about that change in the volume
adjustment, and it is a big change. It is
different than the committee reported
bill. And, again, I am troubled by these
games. I am troubled by people saying,
oh, here is what the bill says and then
to play games maybe late at night,
Sunday night, Monday night, and have
this bill written by the administration.

This is not a Commerce Committee
bill. This is an administration bill.

I think it cries out for change, and
the change should be this, I tell my
colleagues. The change should be to
call a tax a tax. Senator LAUTENBERG
introduced a bill that said let’s have a
$1.50 tax. That is what the Finance
Committee passed. Whatever the tax is,
whether it is a $1.10 or $1.50, whatever,
we should pass the tax increase per
pack plain, simple, clean, and not play
this game of, industry, you pay in all
these hundreds of billions of dollars,
and maybe we will give you some re-
ductions if consumption comes down,
but we are going to have penalties if X,
Y, Z brand doesn’t go down as much as
we think it should go down among cer-
tain people. That is absurd, and that is
what we have, all based on polling that
they deem to be accurate. That makes
no sense, no sense whatsoever.

Let me go on through a few other
points. I am going to try to speed the
pace up. There are tobacco distributor
licensing fees, brand new; there are
nonpayment penalties, there are docu-
ment good-faith payment penalties;
there are antismuggling penalties; and
then we get into new spending. So all
this is on the revenue side. This is on
the tax side. This humongous tax bill,
I don’t care what period you are look-
ing at, this is a bigger tax bill—gross,
net, any figure you want to use—a big-
ger tax increase than the tax cut we
passed last year. Maybe that will help
put it in perspective.

Last year, in a bipartisan manner, we
passed $500 tax credit per child. This
year, for 1997 it is $400. We passed that.
We reduced capital gains from 28 per-
cent to 20 percent. That is one of the
reasons you have seen Federal revenues
grow by over 10 percent this year. It is
because we cut capital gains. People
like that. People have more financial
transactions, and you are not taxing
those transactions so much. It raised a
lot of money for the Government. We
reduced estate taxes by increasing the
exemption. We provided IRAs. We did a
lot of good things in the tax bill, a lot
of good things.

Guess what, this tax increase over-
shadows it. This tax increase over-
shadows it, and it is paid for, the
strong majority of this is paid for, by
individuals making less than $30,000,
$40,000 a year. This is a tax increase on
low-income people. It is a humongous
tax increase. It is bigger than all the
tax cuts we gave last year, than all the
tax cuts. So that should concern peo-
ple.

My colleague, Senator GORTON of
Washington, said we should have some
tax relief. We are going to have a
humongous tax increase; we should
have some relief.

We are getting to the spending side
now. This is one of the problems that
bothered me. I told my colleagues from
the outset, I will work to pass a good
bill to reduce teenage consumption of
drugs and tobacco. I will. I will not
support passing a bill that spends hun-

dreds of billions of dollars so govern-
ment can grow. We grow government in
this bill like there is no tomorrow.
This bill has government growing from
the State level, government growing
from the Federal level, government
growing at almost any excuse. And the
administration wrote every bit of it.

Did they consult the Appropriations
Committee? Did they consult the Budg-
et Committee? No way. We made a lit-
tle improvement. In the bill that
passed the Commerce Committee, this
was all off budget and it wasn’t subject
to an appropriation. All of that was an
entitlement. We changed it. Now, only
half of it is entitlement. The States are
entitled to 40 percent. That is an enti-
tlement. We can’t touch that. And then
the farmers are entitled—under the bill
from the administration and Com-
merce Committee, farmers are entitled
to $28 billion.

I know Senator LUGAR is going to
have an amendment to reduce that, but
in both cases those are entitlements. In
both cases we are spending billions of
dollars. I have a problem with that. I
don’t know how I can go to my farmers
and say those tobacco farmers are
going to be entitled to get maybe
$18,000 an acre on this buy-out, and of
course they can continue producing to-
bacco after we buy them out. We will
buy their quota, but, yes, they can con-
tinue producing tobacco forever. I have
trouble with that.

I have trouble with, Who is going to
get most of this money? Let’s see; let’s
figure out who is going to get the
money. I mentioned my mother had
emphysema and lung cancer. Does she
get any money? No. Do victims get any
money? No. Government gets money.
Who gets money? Do victims of cancer
and smoking-related disease and prob-
lems get money of out of this? No. Who
gets the money? States get the money.
The Government gets the money.

Where are they going to use the
money? The bill says the States get 40
percent of the money, and they are
going to get at least $196 billion so
they don’t sue the tobacco companies.
Four have done it and settled. More
power to them. Congratulations.

Who is going to benefit from that? I
guess the States do. They get some
money. In the State of Florida, out of
an $11.3 billion, the trial attorneys get
$2.8 billion. That is 24.7 percent. In
Texas, they had a $15.3 billion deal; the
trial attorneys get $2.2 billion.

We had an amendment the other day
to limit it. Maybe it was too low. I am
going to tell my colleagues, you are
going to have another chance. But we
are going to give a few individuals,
maybe 50 individuals or something, we
are going to make them multimillion-
aires, maybe billionaires? We have had
some of these people working the halls
of Congress. These guys, some of them
have chances to become billionaires,
with a ‘‘b.’’

And I am all for people making
money, I think that is great, but we
should not do it raising taxes on con-
sumers making under $25,000. We are
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getting ready to do it, and I will tell
my colleagues, if we pass this and if
somehow you are successful—and I
don’t think you will be—but if some
forsaken way you are successful get-
ting this through conference the way
you have it set up right now, you will
be more than embarrassed. You will be
reading about individuals making hun-
dreds of millions of dollars, trial attor-
neys making hundreds of millions of
dollars off this deal. And you had your
hands on it? I would be embarrassed,
and I think that you would. I think we
are going to fix it.

I noticed the Senator from North
Carolina was here, and he tried to fix it
with one amendment. It didn’t pass,
but my guess is we have some other
ideas. I think we will fix it before it
leaves the Senate. If we don’t fix it be-
fore it leaves the Senate, we will fix it
in conference. If we don’t fix it in con-
ference, I hope we don’t have a bill. I
hope we don’t have a bill anything like
this. And, again, I reiterate my posi-
tion, I think we can come up with a bill
that will be good to curb teenage
smoking and consumption of drugs and
tobacco. But I do not think we have to
come up with a scheme that spends ei-
ther $500 billion or $755 billion or $885
billion. I don’t think we have to do it.
I know we don’t have to do it.

Some people are saying, ‘‘I am read-
ing a poll and’’—I don’t care what the
poll says. Let’s do what is right. Let us
try to curb teen smoking. You don’t
have to do all of this.

The FDA came up with their regula-
tions 2 years ago, and they said their
regs alone were going to reduce con-
sumption by 50 percent. There is not a
lot of difference between 50 percent and
60 percent, except I see hundreds of bil-
lions of dollars being spent in the proc-
ess. So, let me talk about that. I talked
a little bit about the money going in. I
am telling you, there is a lot more
money going in than people have men-
tioned. If they say there is only a dol-
lar and a dime, let’s pass an amend-
ment and say here’s a dollar and a
dime, and I guarantee these figures will
shrink. They will shrink.

Mr. CONRAD. Will the Senator just
yield on that point?

Mr. NICKLES. No, I won’t yield. I am
going to continue or I will never get
done, and then I will be happy to yield
for a question.

The spending side of this equation, I
mentioned it has a couple of entitle-
ments. The States get 40 percent of
revenues. We tell the States: You have
to spend half of it as the Clinton ad-
ministration decreed. You have to
spend half as they said. It must be on
children’s health, child care, child wel-
fare, substance abuse, education, chil-
dren’s health insurance—any of their
little social programs that they like.
Granted, the Clinton administration
wants to expand the welfare state. So
they say, here, States, we know that
you initiated these lawsuits and you
were winning some of them, but, since
now we are going to take this over and

federalize it, you have to spend the
money the way we want.

So the bill restricts half of the state
money and says: States, you spend it in
a welfare-acceptable or child-accept-
able manner as the Clinton administra-
tion dictates that it be spent. And then
they say: States, you can spend the
other half any way you want to. So
that is the way we are going to in-
crease government in the States.
States, congratulations, here’s your
money. In exchange for that, we are
going to limit your ability to sue the
tobacco companies.

I can see why the companies walked
away from this deal. They made a deal
with the Clinton administration and
the administration broke it, and they
can still be sued in lots of areas. Oh,
well, there is an $8 billion cap. I can see
a race to the courthouse.

I am going to support the amend-
ment of the Senator from New Hamp-
shire to strike protections for the to-
bacco companies. Some people say, if
you are opposed to this bill, Senator
NICKLES, you must be in favor of the
tobacco companies. This bill does the
tobacco companies a big favor by limit-
ing their liability to $8 billion a year.
The tobacco companies are saying they
are not even part of it. Why should we
give them an $8 billion limit of liabil-
ity? Why?

I don’t see any reason to do that. I
agree with the Senator from New
Hampshire. So I am not going to give
the tobacco companies the protection
they really want. Why give it to them?
It is the proponents of the bill who are
trying to do the tobacco companies a
big favor, not some of the opponents.

(Mr. FAIRCLOTH assumed the
Chair.)

Mr. NICKLES. Mr. President, what
about the money? Now we are talking
about money. The States are going to
get 40 percent of this amount, and they
can spend half as they want, and the
other half is spent as the Clinton ad-
ministration wants.

They can spend it on public health—
and we are all for public health. That is
going to get 22 percent. So we are going
to grow a lot of government in that
area. Health-related research, we are
all for that. Farmers’ assistance, we
are going to make farmers million-
aires. Maybe these farmers were think-
ing about selling their property last
week. Now, they hear Congress is get-
ting ready to pass a bill and they say,
‘‘I might get 4, 5, 10 times what the
property is worth if I hang around.’’ It
would be interesting to see what is
happening on tobacco farm prices right
now in North Carolina, Kentucky, Vir-
ginia and other places, because Con-
gress is going to pay them billions of
dollars.

We are going to pay them so much—
not per acre—per pound of quota, and
we are going to make a lot of them a
lot wealthier than they have ever been.

Guess what? When we are done pay-
ing them they can still grow tobacco.
We can buy their farms cheaper than

what will be paid under these two pro-
posals right now. We can buy the land,
have the Government take over the
land and turn it into a park. I
shouldn’t say that out loud, because
somebody is going to propose it.

We are going to make people very,
very wealthy because they hold a docu-
ment called an allotment. It goes back
to the New Deal. If you believe in free
markets, it is just totally wrong. Yet,
we are going to compensate them; we
are going to buy them out.

Let me go through some other new
spending provisions.

There is a Medicare preservation ac-
count. Frankly, that is important, but
I tell my colleagues, it wasn’t in the
Commerce Committee bill. It wasn’t in
the Finance Committee bill. It ap-
peared Sunday or Monday night, and I
object to that. I object to the adminis-
tration coming in and saying, ‘‘Oh, we
have some new ideas here,’’ as they did
with their volume adjustment.

We have child care development
block grants. This is very interesting.
This was put in the Commerce Com-
mittee bill, and I objected to it. One,
they don’t have jurisdiction over child
care development block grants, but
they were putting it in anyway. They
are not the committee of jurisdiction
on that. I don’t know if they know any-
thing about it. They put the money in.
The Finance Committee took it out.
Guess what? The Clinton administra-
tion put it back in. I am troubled by
that.

Then, I find they did some other
things. They changed formulas for
child care programs. I wonder if my
colleague from North Dakota knows
that. They changed the formula. We
have a State match formula for Medic-
aid. The match in most States is 50–50.
In some States, it is 70–30. This bill
now reduces that State match for child
care to 20 percent, because they want
more child care money spent and more
individuals to qualify for it. The States
actually have more money now in this
program than they know what to do
with. People were not taking advan-
tage of it, so they reduced the State
participation down to 20 percent.

The Federal Government for child
care, with this increase, is going to pay
four times as much as the State pays
for it. That is an entitlement. That is
a change, and the Commerce Commit-
tee has no jurisdiction over that. They
did it. They also have report language
that says, ‘‘Hey, let’s spend about $4
billion per year on this program.’’ This
is a 25-year bill. That is $100 billion. It
was just added. Does anybody know it?
Like I said, it was in, it was out, now
it is back in.

They changed the Medicaid provi-
sion, which is wrong. They put in a
brand new children’s health care provi-
sion, which basically reopened the wel-
fare bill. The bill would add $25 billion
for States to do Medicaid outreach on
children’s care. We debated welfare. We
passed the welfare reform bill. Now,
the administration is coming through
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the backdoor on the tobacco bill say-
ing, ‘‘Let’s expand the welfare bill.’’

They did it in the middle of the
night. It did not pass the Commerce
Committee. They didn’t ask anybody
in the Finance Committee who worked
on welfare reform—not one person, not
staff, not anybody. They just put it in.

They also put in a provision that al-
lows for presumptive eligibility outside
the cap funding for children’s health
care. Last year, we passed children’s
health care, a $24 billion. We increased
cigarette taxes to do it. I thought it
was too much. I didn’t support it, but
we passed it. It is now the law of the
land.

Guess what they did in this bill?
They just put in this new language. It
was not in the Commerce Committee
bill. It was not in the Finance Commit-
tee bill. The administration put it in.
It sickens me to know that the admin-
istration thinks they have the ability
to rewrite this bill. It may have Sen-
ator MCCAIN’s name on it, but it is the
administration’s bill. Now, they are
opening up the welfare bill, and they
are opening up the kid care bill we
passed last year for a massive expan-
sion. These new provisions are esti-
mated to cost $400 million per year.
They open up the balanced budget
agreement. That was part of our bal-
anced budget agreement package that
we negotiated and fought so hard for.
Again, they cannot find enough people
to qualify for the money under the lan-
guage that we already have, so they
are trying to figure out new ways to
spend more money.

We have new programs for cessation
and other treatments, Indian Health
Service, education prevention,
counterads, which incidentally, I will
support. This paltry bill is spending
hundreds of billions of dollars. Do you
know what it spends for
countereducational ads to discourage
the consumption of tobacco? Mr. Presi-
dent, $500 million a year. Big deal.

Everybody says, ‘‘Hey, we need to
pass this bill so we can reduce teen
consumption of tobacco.’’ So $500 mil-
lion out of a total of about $20 billion
dollars almost every year. All the rest
is for other Government spending; in
some cases, any Government spending.

The national educational effort to
convince people that smoking can
bring about cancer is pretty small out
of this total package.

It has an Institute of Medicine study,
National Institutes of Health—all of
these are getting pro rata shares of
money that would be authorized—Cen-
ters for Disease Control, National
Science Foundation, National Cancer
Clinical Trials. That program wasn’t in
anybody’s bill. The administration put
that in either Sunday or Monday. They
have money in here for a State retail
licensing program, State grants, of $200
million a year. It is on page 118 of the
bill.

I will just tell my colleagues what
this does. I am embarrassed that we
would put language in that allows this

to happen. But I want my colleagues at
least to know it so that maybe they
will agree with me. I will have an
amendment at some point to strike
some of this language.

The State retail licensing program
codifies that portion of the FDA regu-
lations. It provides for $200 million a
year and, basically, it codifies the FDA
regulations dealing with selling to-
bacco. That is on page 119. It says:

Shall prohibit retailers from selling or oth-
erwise distributing tobacco products to indi-
viduals under 18 years of age, in accordance
with the Youth Access Restrictions regula-
tions promulgated by the Secretary.

Let me mention what that one little
paragraph does. That paragraph says
we are going to set up a whole mecha-
nism to find out whether or not retail
establishments are selling tobacco to
teenagers. Maybe you say, ‘‘Hey, I
don’t want retail establishments sell-
ing to teenagers.’’ So how are they
going to do it? There is $200 million
which they give to the States in block
grants. The States have to contract to
set up inspection teams to do random
inspections across the country to find
out whether or not they are complying.

What if they don’t comply? The fines
and penalties are very, very signifi-
cant. I looked it up. The fifth non-
compliance the penalty is $10,000. For
the sixth there is an even greater pen-
alty; it is not just monetary.

So the Federal Government is going
to train these inspectors. They are
going to go out and do random audits.
And I just have to think, what are we
doing? How far are we going in this
Government police business? In the
committee reported bill there would
have been so many inspections per
State. Each individual State had a list
of how many inspections. I will talk
about this later, because I plan on hav-
ing an amendment on it. But I say on
the floor today, I believe, there have to
be 4,000 inspections—smaller States
less, bigger States more.

The bill was mandating thousands of
inspections where these people would
be going by and seeing if somebody is
purchasing cigarettes. Guess what? It
is not just purchasing under age 18;
they are checking to see if the estab-
lishment is checking IDs for people up
to age 27. So you are in noncompliance
if you are a gas station and you sell
cigarettes to somebody who is 26 years
old. That is a violation if you do not
check their ID. You are in violation of
these Federal regulations if you do not
check their ID.

Now, I am going to have a different
speech talking about FDA regulations.
But my point is, this bill sets up a $200
million new program to give money to
the States. The States monitor this as
we deem appropriate on the Federal
level. I find that to be absurd. And the
Federal Government, with its wisdom,
says, ‘‘We believe you should check ev-
erybody aged 27 or less. If you don’t
check them, you are subject to fines of
up to $10,000.’’

Wow. Now, think of that. You have
some burly Marine who is 25 years old

from the Marine camp in North Caro-
lina who comes in, and he says he
wants a pack of cigarettes, and you can
tell he is more than 18 years old. And
you are going to ask this guy, ‘‘Oh, I
can tell you’re a sergeant major, but
we want to check your ID″? I don’t
want to ask him to do that. But you
could be fined up to $10,000. That is in
the FDA reg.

We are getting ready to codify the
FDA regs. We are getting ready to
deem the FDA regs as law, which is a
very bad idea. The FDA can come up
with regs. They cannot write law. They
cannot write law. Their regs, in my
opinion, are unconstitutional. We just
cannot deem something unconstitu-
tional as law, as this bill would propose
to do, whether it be in advertising or
otherwise. Just to give you an exam-
ple, the FDA regs said it was unlawful
for tobacco companies to develop ad-
vertising gimmicks such as a hat. I
have a staff member who has a hat that
says ‘‘Marlboro’’ on it. Heaven forbid,
what outlandish behavior. We have the
Federal Government saying, ‘‘You
can’t have a hat that has ‘Marlboro’ on
it or ‘Winston’ ’’? Give me a break. And
there are penalties for noncompliance
with that.

The FDA came up with some out-
landish regulations. We are just going
to deem those regulations as law? We
are the legislative body. I think we
should clarify what FDA can do. I don’t
mind regulating nicotine. I do not
mind giving FDA some additional au-
thority if we clearly define it, but Con-
gress should define it. We should not
just take their regs and say, ‘‘Here.
Whatever you’ve said is fine. It’s law,
no matter what court cases are already
decided.’’ Wait a minute. If they went
too far, they breached the Constitu-
tion, we are just going to deem it as
law? That is not good legislation. That
is just doing whatever FDA wants.

Again, this administration wrote the
bill. But we should not adopt those pro-
visions. We are the legislative branch.
We are the equal branch of the admin-
istration. Why let them write this bill?
Why help them pass a bill which has no
tax relief, spends hundreds of billions
of dollars, and its impact on smoking is
very questionable?

Mr. President, there is a lot of new
spending. I am going to submit for the
RECORD several specific references. I
have heard people say this bill has 17
new agencies. It has a lot more than
that.

Mr. President, I think I have men-
tioned all these. I will run through this
other list in a minute. It has Indian
tribe enforcement grants, Indian tribe
public health grants, tobacco farmer
quota payments, tobacco community
grants, farmer opportunity grants, to-
bacco worker transition program,
USDA operation of tobacco program,
international tobacco control aware-
ness effort—brand new; it was not in ei-
ther bill, was not in the Commerce
Committee, and was put in by the ad-
ministration Sunday or Monday.
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Compensation to tobacco vending

owners: That was in the Commerce
Committee bill. Let me just touch on
that for a second. Everybody knows the
FDA regs say we are going to ban vend-
ing machines. Well, if Congress wants
to ban vending machines, Congress
should do it. And then you say, ‘‘Well,
wait a minute. Shouldn’t we com-
pensate the vending machine owner?’’
It is logical. As a matter of fact, the
Constitution says you should not con-
fiscate somebody’s property without
just compensation.

What do we do in this bill? We set up
a corporation. And the corporation is
to deem what is just compensation. I
have had people come in and lobby
me—some of them are very good
friends —and say, ‘‘Boy, we need this in
there.’’ I say, ‘‘What kind of compensa-
tion are you talking about? How much
do those machines cost?’’ ‘‘Well, they
might cost $1,500, $2,000, $2,500, some-
thing like that.’’ ‘‘How much do you
envision taxpayers paying you for that
machine?’’ ‘‘Well, we’re kind of think-
ing maybe $8,000 or $10,000, something
along those lines.’’

That troubles me. ‘‘Well, we were
going to make money off that machine
for the next several years, and we
would like to have the present value of
the future earnings of that machine
since you’re taking it away from us.’’
Maybe they have a legitimate argu-
ment, but that bothers me. It is the
same argument that we are going to be
making on tobacco farmers. Are we
going to be giving them the future
value of the earnings potential of that
farm for a long number of years? I do
not want to do it. And I love my friends
from the tobacco States, but I do not
want to do that. I do not want to do it
on vending machines either. I just
think that is a mistake.

We are getting ready to pay—if we
allow this legislation to go for-
ward,’’such sums as necessary.’’ We are
going to be spending lots and lots of
money.

This bill has a section in it, Mr.
President, called ‘‘asbestos trust fund.’’
Now, I raised this with my colleague,
the Senator from Arizona. The bill that
was reported out of the Commerce
Committee contained a $21.5 billion as-
bestos trust fund, originally funded
separately by the tobacco companies. I
objected to that, and so they agreed to
fund it out of the larger trust fund.
Then the Finance Committee struck it
altogether and said if we are going to
set up a new compensation program,
we should look at it more closely. And

if we do it for asbestos, shouldn’t we
also do it for black lung? Shouldn’t we
do it for brown lung? And shouldn’t we
do it for textile mills? Shouldn’t we do
it for any other number of lung dis-
eases related to occupation?

I do not think you can stop just with
asbestos. I think you have to look at
black lung, you have to look at brown
lung, you have to look at all of them.
So the cost of this, the $21 billion,
could grow like cancer, and would. I
made these points in the Finance Com-
mittee. We struck it in the Finance
Committee. This was never a request
by the administration, and never a re-
quest by the Commerce Committee.
Then it was put back in by the Com-
merce Committee anyway; it is back
in.

They delete the authorization lan-
guage and so on, but they authorize
Congress to spend tobacco money
whenever Congress passes an asbestos
bill. You can tap into the fund an un-
limited amount of money. It does not
say $21.5 billion, it just opens the door.
I think that is grossly irresponsible.

Does that mean I am not sympa-
thetic to somebody who had asbestos
problems and also is a smoker and had
lung cancer and has a problem? No. I
am very sympathetic. But I am also
looking at what we are doing here. And
we are in the process of expanding a
program greatly out of control.

It has money in it for the Veterans
Affairs’ tobacco recovery fund—not
specified; wide open; no limit to how
much it could cost.

Is has an attorney fee arbitration
panel. I touched on this before. This ar-
bitration panel is a three-member
panel, with no limit as to how much
this would cost. I heard some people
say, ‘‘We can’t do that.’’ Now, wait a
minute. Everything else has limits. I
am going to submit this list of pro-
grams for the RECORD, but we have
about 30-some-odd guidelines on how
this money should be spent.

But we are going to leave a blank
check in here for attorney fees? Now,
give me a break. Congress is in the
process of raising these taxes, putting
this money in the fund. Congress is
also responsible for spending the
money: ‘‘Here, States, here is how you
spend it. Here is how you must spend
it. Here is how we’re going to spend it.
And we can place restrictions on what
attorney fees should be.

Right now if we pass this bill, the
clear winners are trial attorneys. The
clear losers are consumers, low-income
smokers. They are the losers. The trial

attorneys are the victors. They are the
winners. They win big time. They be-
come millionaires—billionaires, maybe
in some instances. And the losers are
the people who see their total Federal
tax liability increase by 44 percent if
they make less than $10,000. They are
the losers. They are big-time losers.
Are we going to fix it? I hope we will
fix it.

Mr. President, I ask unanimous con-
sent to print in the RECORD attorney
fees from the States of Mississippi,
Florida, Texas, and Minnesota.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATE SETTLEMENT TOTALS/ATTORNEY FEES

State

Total
(dol-
lars

in bil-
lions)

Fees

Mississippi .......................................... $3.4 $250 million
(7.3%)

Florida ................................................. 11.3 2.8 billion
(24.7%)

Texas ................................................... 15.3 2.2
(14.4%)

Minnesota ........................................... 6.6 450 million
(6.8%)

Mr. NICKLES. There is a Scientific
Advisory Committee, there is a Na-
tional Tobacco Free Education Advi-
sory Board. That concludes this list.
And we haven’t found them all yet.
Since we also added the Lugar amend-
ment, there are several provisions,
some of which are similar but not near
as extensive or as expensive as that
provided in the Commerce Committee
bill. It adds a tobacco community’s re-
vitalization trust fund, it adds a to-
bacco quota buyout, block grants, to-
bacco farmer assessment, and so on.

I want to be fair on both sides of the
tobacco argument. You add all that to-
gether, you have 30-some new programs
funded in this bill. You have hundreds
of billions of dollars funded in this bill.
You have trial attorneys who, in all
likelihood, will make over $100 billion
out of this bill—$100 billion out of this
bill.

I ask unanimous consent to have
printed in the RECORD new taxes, as-
sessments, penalties, and new spending
authorizations.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

What’s New in the White House tobacco bill
NEW TAXES, ASSESSMENTS, & PENALTIES

National Tobacco Settlement Trust Fund .. Funded by the net revenue from $102 billion in deductible industry payments over 5 years,
($885 billion over 25 years), increased for inflation, increased/decreased for volume, subject to
appropriation except state share and farmer money, Section 401, 402, and 403, page 179.

Lookback assessments—industry wide ....... Up to $4.4 billion per year beginning in 3rd year, increased for inflation, not deductible, Sec-
tion 204(e), page 106.

Lookback assessments—brand specific ....... $1,000 per underage user above specified reduction targets beginning in 3rd year, increased for
inflation, not deductible, Section 204(f), page 109.

Tobacco distributor licensing fees .............. Secretary may set fee level to cover costs of registering tobacco manufacturers and distribu-
tors, Section 1139, page 384.
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What’s New in the White House tobacco bill—Continued

Non-payment penalties ............................... Prime interest rate plus 10% of unpaid balance after 60 days late, Section 406, page 190.
Document good faith penalties ................... $50,000 per violation, Section 908, page 258.
Anti-smuggling penalties ............................ $10,000 per violation, Section 1137, page 377.

NEW SPENDING AUTHORIZATIONS—GENERAL ALLOCATION OF FUNDS
State Litigation Settlement Account ......... 40% of net revenues, adjusted after 10 years to equal $196.5 billion over 25 years, sent to states

without appropriation, distribution formula to be determined by states, 50% may be spent
on anything, 50% must be spent on children’s health, child care, child welfare, substance
abuse, education, and children’s health insurance, Section 451(a), page 192 and Section 452(b),
page 200.

Public Health Account ................................ 22% of net revenues plus all of lookback assessments, subject to appropriation, Section 451(b),
page 194.

Health & Health-Related Research Account 22% of net revenues, subject to appropriation, Section 451(c), page 197.
Farmer Assistance Account ........................ 16% of net revenues for 10 years, then 4% until $28.5 billion cap, Section 451(d), page 198.
Medicare Preservation Account .................. Excess industry payments for 10 years, then 12% of net revenues, Section 451(e), page 199.

NEW SPENDING AUTHORIZATIONS—SPECIFIC PROGRAMS
Child Care Development Block Grants ........ Such sums as may be necessary, committee report recommends $4 billion per year, state-

match reduced to 20%, Section 1161, page 385, and Section 452(d) page 202.
Children’s health care ................................. $25 million for states to do Medicaid outreach for children’s health care, and allows funding

for presumptive eligibility outside of capped funding for children’s health care, Section
452(f), page 203.

Cessation and other treatments .................. 25%–35% of the public health account, 90% of which is block granted to the states, Section
451(b)(2)(A), page 194 and Section 221, page 129.

Indian Health Service ................................. 3%–7% of the public health account, Section 451(b)(2)(B), page 194.
Education, prevention, counter-ads, inter-

national.
50%–65% of the public health account, Section 451(b)(2)(C), page 195.

FDA enforcement, state licensing, smug-
gling.

17.5%–22.5% of the public health account. Of that amount, FDA receives 15% in 1st year, 35%
in 2nd year, and 50% in 3rd year, Section 451(b)(2)(D), page 195.

Institute of Medicine study ......................... $750,000, Section 451(c)(2)(A), page 197.
National Institutes of Health ...................... 75%–80% of health research account, Section 451(c)(2)(B), page 197.
Centers for Disease Control ......................... 12%–18% of health research account, Section 451(c)(2)(C), page 198.
National Science Foundation ...................... 1% of health research account, Section 451(c)(2)(D), page 198.
Medicare Cancer Clinical Trials .................. $750 million over 3 years from health research account, Section 451(c)(2)(E), page 198.
State retail licensing program—state

grants.
$200 million each year, Section 231, page 118.

Compliance Bonuses for States/Retailers .... $100 million each year, Section 232, page 128.
National Medal of Science .......................... CDC funding to be used to establish a National Medal of Science, Section 454, page 207.
Indian tribe enforcement grants ................. Amount not specified, Section 603(d)(3), page 222.
Indian tribe public health grants ................ Amount not specified, Section 603(e), page 223.
Tobacco farmer quota payments ................. $1.65 billion entitlement per year for 25 years, Section 1011(d)(1), page 491.
Tobacco community grants ......................... $10.5 billion entitlement over 25 years, Section 1011(d)(3), page 491.
Farmer opportunity grants ......................... $1.44 billion entitlement over 25 years, Section 1011(d)(5), page 491.
Tobacco worker transition program ........... $25 million entitlement per year, Section 1011(d)(4), page 491.
USDA operation of tobacco program .......... Such sums as may be necessary, Section 1011(d)(2), page 491.
International tobacco control awareness ef-

fort.
$350 million through 2004 and such sums as necessary thereafter for grants to individuals, cor-

porations, or other entities, Section 1107, page 361.
Compensation to tobacco vending owners ... Such sums as may be necessary from general fund or tobacco fund, Section 1162, page 386.
Tobacco vending reimbursable corporation Section 1162(b)(2), page 387.
Asbestos trust fund ..................................... Authorizes such sums as necessary for future enactment of an asbestos trust fund, Section

1201, page 402.
Veterans affairs tobacco recovery fund ....... Not specified, Section 1301, page 403.
Attorney fee arbitration panel .................... Section 1403, page 438.
Scientific advisory committee .................... Section 906(e)(2)(B), page 49.
National Tobacco Free Education Advisory

Board.
Section 221 of the bill, new section 1982(b), page 148.

ADDITIONAL ITEMS IN THE LUGAR AMENDMENT

Tobacco Community Revitalization Trust
Fund.

Funded with such sums as necessary from the National Tobacco Settlement Trust Fund, Sec-
tion 1511, page 450.

Tobacco quota buy-out ................................ Payments of $8 per pound of quota owned, or $4 per pound of quota leased for production, paid
over 3 years, Section 1515 & 1515, page 452.

Rural economic assistance block grants ..... $200 million per year for 4 years in block grants to states, Section 1521(a), page 454.
Tobacco farmer assessment ......................... Marketing assessment set by the Secretary to cover the annual costs for federal administra-

tion of extension, inspection, and crop insurance related to tobacco.
Source: S. 1416 as modified in the Senate (5/18/98).

Mr. NICKLES. Now, are we going to
pass that? I know I saw an ad by Dr.
Koop saying we need to. I love Dr.
Koop. I know he is very sincere. But I
don’t think you have to spend hundreds
of billions of dollars to go after teenage
consumption of tobacco or of drugs.
And I think we should go after both. I
think we would be grossly irresponsible
if we don’t go after both.

I am concerned about the cost of this
bill. I told my friend and colleague
from Arizona that I have the greatest
respect for him but I don’t have great
respect for this bill. I think this bill is
one of the worst pieces of legislation
that Congress has considered since the

health care dictates of the President
and Mrs. Clinton several years ago.
That bothers me. I don’t think we
should pass it in the Senate. I told my
colleagues I am not going to just stand
back and throw rocks at it. I will try to
make some improvements.

I read a list of the sections, and I
don’t think there should be an asbestos
section. I may have an amendment to
delete it. I don’t think we should have
the massive industry payment system.
I am going to try to talk my colleagues
into replacing it with a simple excise
tax. Raise it $1.10, so you know exactly
the amount. I am not comfortable with
the fact that some people are saying it

is $1.10, but it raises more money than
that, so maybe they will have more
money to spend. There is no doubt in
my mind that these payments, and you
divide that out by the number of ciga-
rettes sold, if you are selling 24 billion
cigarettes, you realize this will raise a
lot more money than $1.10. We are
talking about big money. We are talk-
ing about it every year.

The tobacco settlement was origi-
nally, when fully implemented, about
$15 billion a year. This bill starts at $24
billion, and by the year 2002, assuming
the kickback comes in, $30 billion.
That is a lot of money—3,000 percent



CONGRESSIONAL RECORD — SENATE S5261May 21, 1998
increase in the tax on smokeless to-
bacco and so on.

Maybe people don’t care. I care. I
care about the procedure. I think some
of my colleagues from the tobacco
areas were upset about the procedure. I
think when you are dealing with the
agriculture section, that should have
come out of the Agriculture Commit-
tee. Commerce Committee is not sup-
posed to write the agriculture section.
And Commerce Committee is not sup-
posed to write the tax section. And
they did both and they did a crummy
job on the tax section. This is the
worst tax law I’ve seen. If we pass it, it
would be the worst tax bill Congress
has passed. With all due respect, it
wasn’t even done by the Commerce
Committee. It was done by the admin-
istration. President Clinton didn’t
want to use the word ‘‘tax’’ so he
thinks they hide it by using the word
‘‘fee,’’ but it is not a voluntary fee.

If tobacco companies were in agree-
ment with this, this would be vol-
untary, it would be a fee, and in return
they get some liability protection, and
that is what they negotiated with the
attorneys general. Maybe that would
work. This is not voluntary. There is
no provision that says if the tobacco
companies don’t like the fee, they
don’t have to pay it. There is no provi-
sion like that. So it is a tax. Congress
has the power to tax, but if we are
going to tax, let’s tax right.

The cigarette excise tax right now is
24 cents per pack. It is going to 39 cents
by 2002. This bill purports to raise it
another $1.10, so that goes to $1.49.

So for my colleagues who are trying
to push the tax to $1.50, it will be $1.10
by the year 2002 under this bill, plus in-
dexed for inflation. So maybe you have
a lot more than you really realized.

Let me take you through the num-
bers again. The tax on cigarettes today
is 24 cents per pack. Congress, last
year, I believe, increased that tax 15
cents—24 and 15 is 39 cents. That is al-
ready law. This bill adds to that, pur-
portedly, another $1.10. A $1.10 on top
of the 39 cents is $1.49. So the Federal
excise tax on tobacco, at a minimum,
will be $1.49 in the year 2002, plus it is
indexed for inflation forever. This is in-
dexed at inflation, or 3 percent—which-
ever is greater. Never had an index
that I know like that. I don’t know
that that makes sense, but we have it
in there. Why do we have it in there?
So we put more money in the pot so we
have more money to spend. I don’t
think we should do that.

What should we do? We should work
together to come up with a responsible
package. I am willing to do that. I
think this bill goes way too far.

I haven’t touched the regulatory side
of the bill. I will save that for another
speech, and hopefully maybe the FDA
section will have some common sense
come into it. We don’t want to give
this unbridled authority to the admin-
istration. Don’t we want to preserve for
ourselves, the legislative branch, the
authority to write law? Or are we going

to take a massive menu of FDA regs
and say they are deemed to be law, al-
though a court said part of them is un-
constitutional. I don’t think we should
do that. I will save the FDA section for
another comment and another time.

Now I am talking primarily about
the financial impact of this bill. Let’s
work on a bill that will do a couple of
things. Let s work on a bill that will
try to educate youngsters that using
drugs or using tobacco is a very serious
problem. Let’s try to reverse this trend
that happened, frankly, in the last 6
years, during the Clinton administra-
tion, where marijuana use doubled
among high school seniors, where to-
bacco use is up 35 percent among high
school seniors. Let’s try to reverse that
through some public education. Let’s
try to get some workable restrictions
that are constitutional. Let’s try to
put some responsibility back on young
people. Let’s try to maybe give the
States the encouragement to enforce
the law.

It is against the law in every State in
the Nation for people under the age of
18 to smoke. So if they enforce the law,
we don’t have this problem. Now,
maybe they are not enforcing the law.
But certainly this little operation we
have here where we are going to have
the Federal Government spend $200
million a year to go around and have
all these people inspecting to see if the
convenience stores are checking IDs up
to people age 27 is absurd. That is not
going to work. It will build resent-
ment. We need to say, States, what can
you do to enforce the law? Maybe all
the enforcement should go not to just
the person selling the tobacco product.
I am all for the States, if they find
somebody selling tobacco or alcohol,
frankly, to that minor, there should be
significant penalties. That is the rea-
son the laws are on the book. They
should enforce the law. The penalties
should not be just on the person selling
but on the person buying or the person
consuming. There are laws if you are
driving under the influence, you get a
DUI, they can take your license away.
Maybe we should have restrictions and
penalties on the consumer if they are
breaking the tobacco consumption
laws. Maybe it would be a financial
penalty, maybe it would be that they
have to do community service. Maybe
they have to clean up a park. Give the
States some flexibility to put some
penalties on the consumer.

One of the reasons I didn’t smoke is
because I had a football coach who
said, you smoke, you are out of here.
Everybody else in our group under-
stood that there was a penalty, there
would be a price to be paid. So let’s put
it back on the individual. Let’s turn it
around. We can do some things like
that.

What I see here is a massive effort to
conceal, disguise, slide in under the
radar screen, a very big tax price in-
crease. And the way it is done is going
to have minimal impact on reducing
consumption among teenagers because

we slide it in stealthily. It starts at 65
cents and over 5 years it is $1.10, ac-
cording to this nonsense. Are we going
to do it so gradually there is no sticker
shock, so there won’t be any impact
anyway? The Finance Committee said,
if you are going to increase the tax,
put it up front, that, to me, is at least
more honest. Do a tax, do away with
the nonsense of hundreds of billions of
dollars in industry payments. The tax
is 24 cents now, so it’s going to 39
cents. If Congress has the votes to do
it, make it another dollar, add it on,
vote on it. I probably won’t vote for it.
But do it honestly. The way we have
here is so misleading and deceptive.

Instead we are going to talk about
volume reductions, and we are going to
talk about inflation adjustment and
about these payments, and I am going
to bring up the point that some compa-
nies don’t have to pay. If smokeless
companies produce less than 1 percent,
they are exempt. So what are we going
to do? We are going to put penalties,
big assessments on some companies;
but a new startup company doesn’t
have to pay this $1.10 assessment. That
is a big advantage. I have a feeling that
this bill is going to cause new compa-
nies to crop up all over the place.

I think the arguments made by the
Senator from Utah and others about
having a black market are very real.
These commodities aren’t that hard to
smuggle or hide. I think if you put in
this kind of incentive, you will have
the same thing happen as it did in Can-
ada and in other countries in Europe.
You are going to find a lot of contra-
band, a lot of hidden stuff, and people
smuggling tobacco like they used to be
smuggling liquor. There is a lot of
money to be made in the process. If
they are smuggling tobacco tax free,
there is money to be made. And there
is money to be made in drugs. Smug-
gling under this bill is illegal. But the
financial rewards will be very lucra-
tive. If a person figures out the value of
a truckload of cigarettes, you will real-
ize that there is a real incentive if a
person can get around the law and pay-
ing these taxes. The taxes are going to
be greater, certainly, than the product.

I stopped in a gas station last week-
end just to see what tobacco prices
were. I didn’t know; I don’t buy to-
bacco. There were some cigarettes sell-
ing for $1.24 a pack, and another for
$1.84, and another for $2.02. People say
most of them are about $2. The more
popular brands were the higher-priced
ones, closer to $2. That is with the to-
bacco tax of 24 cents. If it goes up an-
other 15 cents—this bill purports to
take it up to $1.10, and that is without
the look-back penalties. If you add
that back in, you are looking at prob-
ably close to a $2-per-pack tax that is
in this bill. So taking a product right
now that sells from $1.24 to $2, you are
going to add $1.50 to $2 in taxes very
shortly on consumers. Is that going to
be an incentive for people to smuggle
cigarettes and get around the law? I be-
lieve it is. Certainly, there is incentive.
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I hope they won’t be successful. I don’t
want to set up a black market or en-
courage that type of activity, but I am
afraid we will be doing it.

Finally, Mr. President, let me just
say that I am disgusted about the pro-
cedure. I don’t say that very often. I
am part of the leadership, but I am dis-
gusted by the fact that you have one
committee, the Commerce Committee,
writing the finance portion, writing
the agriculture portion, and they
didn’t do a very good job. I am dis-
gusted by the fact that the bill changed
and the administration rewrote the bill
over the weekend. They didn’t consult
the Commerce Committee, or the Fi-
nance Committee, or the committees
of jurisdiction dealing with welfare,
child care, the committees that wrote
those laws, people that had the staff
and the experts who knew what they
were talking about. The administra-
tion put in a lot of their wish lists. I
am disgusted by the fact that we would
set up a whole new trust fund and say
it is limited to $1.10 tax, when it is not.

Let’s be honest with people. This is
not the way to pass legislation. The
Commerce Committee is not a tax-
writing committee. They did a crummy
job. I am disgusted. The tax on one can
of Skoal will be one level, and on a
competitor it would be 30 percent less.
I am disgusted by the fact that one cig-
arette company is not going to have
the excise tax that another cigarette
company is going to have. Wait a
minute, this is a national excise tax,
but some companies don’t have to pay
it and some companies do. That is not
the way you do business. I don’t care if
you are small or large. Excise taxes are
supposed to be across the board. They
didn’t do that.

I am also disgusted by the fact that
we would end up passing a bill to allow
trial attorneys to make $100 billion
over the life of this bill—probably $4
billion a year over the course of this
bill. That bothers me a lot. That re-
minds me of what motivates this bill
and it reminds me of the movie ‘‘Jerry
McGuire,’’ where someone is scream-
ing, ‘‘Show me the money.’’ That is
what is driving this thing. It is not just
about curbing teenage smoking. That
is a great public relations campaign,
and I will stand with anybody to try to
curb teenage smoking and drug use. I
emphasize ‘‘drug use,’’ because there is
silence in this bill about that. We are
not going to pass a bill, if I have any-
thing to do with it, unless we have a
significant effort to combat not just
cigarettes but also marijuana and
other illegal drugs that are much more
hazardous, dangerous, and deadly.

I think this bill needs a lot of work.
My guess is that it is probably not fix-
able with just a few amendments. I
don’t think we should be in a real rush

to pass it. I have spent the last three
nights staying up past 1 o’clock read-
ing this bill, trying to understand how
it works. I still have a lot to learn
about this bill. Before we pass the big-
gest tax increase, the biggest spending
program considered by Congress in
years, I think we ought to know a lit-
tle bit more about it. So I urge col-
leagues to do their homework, consider
serious amendments, not frivolous
amendments to string this bill out for
a long time, but to make it better.

We are legislators. We are trying to
pass law. My opinion is that this is a
bad bill that needs to be improved sig-
nificantly before we let it become law.
I will reiterate my statement that I
will work with any colleague, Demo-
crat or Republican, to try to fashion a
bill that will reduce teenage consump-
tion of drugs and tobacco. But I don’t
think we have to spend hundreds of bil-
lions of dollars to do it. I don’t think
we have to turn over massive amounts
of power to bureaucrats to do it. So I
look forward to working with my col-
leagues to try to make that happen in
the next few weeks as we consider this
legislation.

Mr. President, I yield the floor and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CONRAD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. ROB-
ERTS). Without objection, it is so or-
dered.

Mr. CONRAD. Mr. President, I was
seeking to ask the Senator from Okla-
homa some questions about the num-
bers he was displaying about the reve-
nue generated by this bill, because the
numbers he was displaying are not the
official forecasts by the Joint Tax
Committee of what this bill will raise.
His numbers that he was displaying
here are much higher than the numbers
that are in the official forecast. Gen-
erally, when we debate a bill on the
floor of the Senate, we debate based on
common numbers. We debate based on
the official forecasts. The Senator from
Oklahoma has chosen not to do that.
He has chosen to take other numbers
that are much higher and different.
The major difference between those
numbers is that the bill calls for a vol-
ume adjustment that is not contained
in the Senator’s figures.

The volume adjustment appears very
clearly in the bill at page 189, No. 2,
‘‘Volume Adjustment.’’ I will not go
through the technical details. But the
volume adjustment provides for, if vol-
umes of cigarettes consumed declined
because of an increase in price, the
price increase will be adjusted down-

ward. The numbers of the Senator from
Oklahoma do not contain that volume
adjustment. The fact is both Joint Tax
and the Congressional Budget Office as-
sume there will be a reduction in vol-
ume of about one-third, and any vol-
ume reduction beyond a 40-percent vol-
ume reduction will result in a lowering
of the price increase.

Again, the Senator’s numbers did not
include those figures. The numbers he
was using are not the official forecasts
for this bill. They are at great variance
from what has been provided by the
Senator and are the official forecasts
of what this bill will raise made by the
Joint Tax Committee.

I want to point that out because I
think it is important to set the Record
straight.

At this point in the record, I ask
unanimous consent to have printed in
the RECORD the Joint Tax Committee’s
estimates of what this bill will raise.

I also would like to enter into the
RECORD at this point page 189 from the
bill that points out the volume adjust-
ment provisions which the Senator
from Oklahoma neglected to advise the
Senate are not contained in the num-
bers which he displayed for our col-
leagues.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONGRESS OF THE UNITED STATES,
JOINT COMMITTEE ON TAXATION,

Washington, DC, May 19, 1998.
Hon. DANIEL PATRICK MOYNIHAN,
U.S. Senate, Washington, DC.

DEAR SENATOR MOYNIHAN: This letter is in
response to your request for a revenue esti-
mate of the manager’s amendment to S. 1415
offered May 18, 1998.

In order to complete the estimate of the
manager’s amendment to S. 1415, we assumed
that the base payment for years beginning in
2003 and thereafter is $23.6 billion before the
volume and inflation adjustments.

Our estimate presents the net revenue ef-
fects of the manager’s amendment to S. 1415.
These net amounts differ from the gross pay-
ments required under the manager’s amend-
ment for several reasons. First, the general
tobacco industry payments are converted to
fiscal year payments. Second, the general to-
bacco industry payments are reduced by an
income and payroll tax offset in the same
way that net receipts from an excise tax are
calculated. Third, the higher price for to-
bacco products resulting from the proposal
reduces net receipts generated from present-
law tobacco excise taxes because of reduced
tobacco consumption. Finally, because the
proposal is expected to supercede most of the
State-by-State settlements that are implicit
in the Congressional Budget Office baseline
receipts forecast, much of the negative indi-
rect effect of the anticipated State-by-State
settlements on receipts is reversed.

We estimate that the manager’s amend-
ment to S. 1415 will have the following ef-
fects on Federal fiscal year budget receipts:

[In billions of dollars]

Fiscal year—

1999 2000 2001 2002 2003 2004 2005 2006 2007 1999–02 2003–07

1. General industry payments .................................................................................................................... 15.4 11.0 12.5 12.7 13.2 13.8 14.3 14.8 15.4 51.5 71.5
2. Look-back assessment 1 ........................................................................................................................ ................ ................ ................ ................ ................ 1.0 0.6 4.0 3.1 ................ 8.7
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[In billions of dollars]

Fiscal year—

1999 2000 2001 2002 2003 2004 2005 2006 2007 1999–02 2003–07

3. Total of S. 1415 as amended ............................................................................................................... 15.4 11.0 12.5 12.7 13.2 14.8 14.9 18.8 18.5 51.5 80.2
General industry payments per pack 2 ...................................................................................................... $0.76 $0.89 $1.06 $1.11 $1.24 $1.28 $1.32 $1.36 $1.40 ................ ................

1 This net revenue reflects the effect of reduced excise tax receipts because of the assumption that the penalty excise tax payments are passed through in the price of tobacco products.
2 Presented on a calendar year basis and without regard to look-back assessments.
Note: Details may not add to totals due to rounding.

I hope this information is helpful to you. If
we can be of further assistance, please let me
know.

Sincerely,
LINDY L. PAULL.

VOLUME ADJUSTMENT PROVISION

(2) VOLUME ADJUSTMENT.—Beginning with
calendar year 2002, the applicable base
amount (as adjusted for inflation under para-
graph (1)) shall be adjusted for changes in
volume of domestic sales by multiplying the
applicable base amount by the ratio of the
actual volume for the calendar year to the
base volume. For purposes of this paragraph,
the term ‘‘base volume’’ means 80 percent of
the number of units of taxable domestic re-
movals and taxed imports of cigarettes in
calendar year 1997, as reported to the Sec-
retary of the Treasury. For purposes of this
subsection, the term ‘‘actual volume’’ means
the number of adjusted units as defined in
section 402(d)(3)(A).

Mr. NICKLES addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Oklahoma.
Mr. NICKLES. Mr. President, my col-

league is making my argument for me.
In the first place, I am consistent.

The administration, and Senator
MCCAIN, said this bill would only cost
$516 billion. Guess what? They don’t
make a volume adjustment on that es-
timate. Instead, they used constant
1999 dollars.

I have a letter from OMB that was
trying to refute my argument, but ba-
sically they made it for me. OMB says
inflated nominal dollar industry pay-
ments would equal $755 billion over 25
years. That is without the look-back
penalty. By way of comparison, the
equivalent estimate which the State
attorneys general are proposing is $539
billion in nominal dollars. Like the pri-
vate analysis, these estimates do not
included volume adjustments. There is
a reason they do not include volume
adjustments. It is because it is hard to
figure.

My point is that everybody here has
heard the attorneys general group dis-
cussing the $368 billion figure that the
administration signed off on. When
they use the $368 billion, they do not
take into account any volume adjust-
ment. No one knows what the volume
adjustment is going to be.

I will show my colleague a table from
the Joint Tax Committee. I have been
trying to figure out what these indus-
try payments really are. How much of
a tax increase is it? I have hounded
Joint Tax for an estimate, and we have
a letter and report from them dated
yesterday. If this is not the one the
Senator printed in the RECORD, I will
insert it in the RECORD at the conclu-
sion of my statement.

In the first place, they show the total
revenues on the top line which, frank-

ly, are consistent with the revenues
that I showed on my chart. It is shown
in calendar years, according to the bill
on certain pages which provided for a
payment of $24.4 billion, $15.4 billion,
$17.7 billion, and so on.

Mr. MCCAIN. Mr. President, will the
Senator yield for an administrative
question, not a substantive one?

Mr. NICKLES. The Senator is throw-
ing me off track.

Mr. MCCAIN. About the schedule.
Mr. NICKLES. I will be finished

shortly.
Mr. MCCAIN. I thank the Senator.
Mr. NICKLES. I want to make sure

people understand. I am not sure my
colleague from Arizona knows what
was done.

Mr. MCCAIN. I was not trying to
interfere.

Mr. NICKLES. I understand; no prob-
lem. I bragged on the Senator before.

But I want to talk a little bit about
the volume adjustment. I am very fa-
miliar with the volume adjustment be-
cause I have been trying to figure out
what they are doing with it.

Also the Senator from North Dakota
tried to repudiate my number of $755
billion. I am telling you that is the
same number OMB came up with, and
they didn’t volume adjust it, and they
didn’t volume adjust the $368 billion.

I want people to know that I am con-
sistent with what was done before.

In addition to inflation, the bill that
was reported out of the Commerce
Committee was to have a volume ad-
justment. If you sell less, there would
be less tax. So you have some reduc-
tion. But they do not know exactly
what that would be.

What was rewritten by the adminis-
tration on Sunday or Monday is that
there will be a volume adjustment if
and when volume gets less than 80 per-
cent of last year’s level. That is a big
change.

Under the bill as originally written,
the volume adjustments don’t kick in
until the sixth year. Then you would
have some reduction. They say you will
get a reduction if and when you reduce
consumption below 80 percent down
here.

My point is there is no volume reduc-
tion for the first several years, and
after that you are guessing. But the
volume reduction must be lower than
80 percent. To get any volume reduc-
tion whatsoever, you must reduce con-
sumption total by more than 20 per-
cent. It used to be that you only had to
reduce it 1 percent to get a 1-percent
reduction. Now, you have to reduce 21
percent to get a 1-percent reduction. It
may be that they will never get a vol-

ume reduction as a result of that
change. I don’t know.

But my point being is that, one, we
are being consistent in our analysis of
the cost of the bill, as it pertains to
OMB, as it pertains to the Attorney
General.

I want people to know what the facts
are. The fact is the bill says it has a
CPI adjustment. The facts are that
OMB said they used constant 1999 dol-
lars to get $516 billion. I read it in the
committee report. This is absurd. It
said total payments shall not exceed
$516 billion. That is not in the bill. It
doesn’t fit. It doesn’t work.

If you use nominal dollars, as we use
in every other budget projection, and
you put a 3-percent kicker in, that is
how you get up to $755 billion.

Then you can add the look-back as-
sessment. One could say there will not
be a look-back. Why was all this effort
to add a look-back. I heard colleagues
say on the floor that look-back is al-
most maybe 50 cents. I will tell you the
look-back is a disaster. If anybody
wants to raise tobacco prices another
50 cents, do it honestly. The look-back
rests on the Secretary of Treasury tak-
ing a poll and saying, ‘‘Did we meet our
objectives? We want to reduce con-
sumption by teenagers by a certain
percentage. Did we make it? If we
didn’t make it, what happens then?’’ If
they miss it by a certain percent, there
is a fine. If they miss it by a bigger per-
cent, there is a bigger fine. That raises
about $4 billion.

Then, they go to brand specific look-
back assessments. This is absurd. They
say they are going to, in the same poll,
find out whether these youngsters buy
X, Y, or Z brand. And if they smoke
that brand, and that brand does not
meet that target, there is a $1,000 pen-
alty. For every teenager they identify
that smoked more cigarettes in that
particular percentage, then there is a
$1,000 fine.

That is not really workable, and it
needs to be fixed. It needs to be cleaned
up. It needs to be deleted and then
raise the tax whatever you want to
raise it. Be honest. Tell people we want
to raise taxes. The first year it is going
to a dollar a pack. Just raise it a dollar
a pack. Say next year, instead of 24
cents, it is going to be $1.24. Just do it.
That would be the honest way. This
thing is more than deceptive and, in
my opinion, probably won’t work.

Mr. President, I yield the floor.
Mr. CONRAD addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from North Dakota is recognized.
Mr. CONRAD. Mr. President, I am

just going to repeat the point. I am
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sorry to have set off my colleague from
Oklahoma.

The simple fact is the numbers he
has displayed here are not the official
forecast for what this bill will raise.
They just are not. They are dramati-
cally higher than the official forecast
before this body by the Joint Tax Com-
mittee, which is the forecasting service
we all use. And so the numbers that he
has presented to our colleagues, to
anybody else who is listening, are num-
bers that are not the official forecast of
what this bill is going to raise.

Mr. NICKLES. Will the Senator
yield?

Mr. CONRAD. No. I asked repeatedly
for the Senator to yield to me. He re-
peatedly refused, so I refuse.

The point is very simple. The reason
his numbers are at dramatic variance
with the official estimate of what this
bill that is before this body will raise is
because he takes no account of the vol-
ume adjustment that is contained
clearly in the bill. And that volume ad-
justment calls for lower payments from
the companies as the use of the product
falls. Now, any economist and anybody
with common sense understands that
as you increase the price of something,
you sell less of it. That is just basic.
And so the legislation acknowledges
that economic fact of life.

I yield the floor.
Mr. NICKLES addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Oklahoma is recognized.
Mr. NICKLES. I ask unanimous con-

sent to have printed in the RECORD a
Joint Tax report.

Now, first I want to reply to my col-
league. This joint tax report, which I
have been asking for every day, is
dated May 20, yesterday. They didn’t
have this information before. No one

has had a chart on what they thought
the industry adjustment would be, but
let me just give the facts according to
Joint Tax if you worship at that altar.

In the first place, they say the fig-
ures I have on the gross industry pay-
ments, are accurate. They have the
exact same figures that I have. They
happen to be accurate. They estimate
these for the first time. We don’t have
a CBO study. We don’t have a GAO
study. We don’t have anything from
the administration showing what they
think the volume adjustment would be.
No one has had volume adjustments in
any of their charts, because it is a
guess. But let me just repeat what the
Joint Tax Committee has said. They
say the gross figures that I have are
identical. They say the total tax on
consumers over the first 5 years is $102
billion. They say volume adjustment is
$8.7 billion. So the net over the 5 years
is $93.4 billion.

So this massive change in numbers
that you are talking about is not that
massive. The total amount of tax on
tobacco consumers, according to joint
tax, over five years is $93.4 billion.
That is pretty significant.

So, Mr. President, I just got this yes-
terday, or maybe we got it today. We
got it today. And I am happy to have it
submitted for the RECORD. I am happy
to debate facts all day long, and I want
to debate facts.

I see my colleague from Vermont
who supports, I believe, a straight ex-
cise tax. I just think you ought to do a
tax. I think this scheme of having in-
dustry payments and having look-
backs and surveys and polls, and those
polls are deemed to be accurate—that
is absurd, but that is what is in this
bill.

You have an automatic volume re-
duction if you have an honest excise
tax. Isn’t that the truth? If you have
an honest excise tax of $1.10 and there
is less cigarettes sold, there will be less
money going in to the trust fund. It is
self-fulfilling if you do it right.

This bill does it wrong. This bill says
we are going to have this formula for
this money to go in, and it is indexed
and there is additional formulas if we
determine a certain number of people
are using the wrong product. And so we
will put that in. And then, oh, yes, we
will reduce it by volume if we deter-
mine that.

Why not just have a tax per pack,
and if there is less volume, there will
be less money going into the pot. And
no one will have to argue about volume
adjustment that will be determined by
the Secretary to send to these various
companies, and, oh, he is going to for-
get to send that assessment to some
companies.

That doesn’t make sense. If some-
body makes a different size of Skoal or
a different size of snuff, he has a little
different tax. You should put the same
tax on every pack of cigarettes, the
same tax on every brand of moist to-
bacco or every brand of smokeless to-
bacco and just do it. And then you have
an automatic volume adjustment.

Mr. LEAHY. Mr. President, will the
Senator from Oklahoma yield?

Mr. NICKLES. Sure.
Mr. LEAHY. I won’t take but a cou-

ple minutes.
Mr. NICKLES. I did ask unanimous

consent to print this chart in the
RECORD.

There being no objection, the chart
was ordered to be printed in the
RECORD, as follows:

RECONCILIATION OF GENERAL TOBACCO INDUSTRY PAYMENTS UNDER S. 1415, AS AMENDED, AND NET FEDERAL REVENUE EFFECT OF SUCH PAYMENTS ESTIMATED BY THE JOINT
COMMITTEE ON TAXATION ON MAY 19, 1998, BEFORE THE LOOK-BACK PROVISIONS

[In billions of dollars]

Provision

Fiscal year—

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 1998–
2003

1998–
2007

I. Calendar Years:
1. Federal revenues from S. 1415 general tobacco industry payments as adjusted for inflation (by calendar

years as in S. 1415) ................................................................................................................................................ 10.0 14.4 15.4 17.7 21.0 23.6 24.3 25.0 25.8 26.6 102.1 203.8
2. Calendar year volume adjustment .......................................................................................................................... ............ ............ ............ ............ ¥3.6 ¥5.0 ¥5.4 ¥5.8 ¥6.2 ¥6.6 ¥8.7 ¥32.7
3. Calendar year payments .......................................................................................................................................... 10.0 14.4 15.4 17.7 17.4 18.6 18.9 19.2 19.6 20.0 93.4 171.1

II. Fiscal years:
1. Adjustments:

a. Convert Federal revenues from S. 1415 general tobacco industry payments to Federal fiscal years ......... ............ 20.8 15.2 17.1 17.5 18.3 18.8 19.1 19.5 19.9 88.9 166.2
b. Change in net revenues from Federal income and payroll taxes (because of the impact of S. 1415 gen-

eral tobacco industry payments on aggregate taxable income) ................................................................... ............ ¥5.2 ¥3.8 ¥4.3 ¥4.4 ¥4.6 ¥4.7 ¥4.8 ¥4.9 ¥5.0 ¥22.3 ¥41.7
c. Change in net revenues from present-law Federal tobacco excise taxes (because of price increases from

S. 1415 general tobacco industry payments) ................................................................................................ ............ ¥0.8 ¥1.2 ¥1.5 ¥1.9 ¥2.1 ¥2.2 ¥2.2 ¥2.2 ¥2.2 ¥7.5 ¥16.3
d. Net revenue effect of replacing State by State tobacco settlements with S. 1415 payments .................... ............ 0.5 0.9 1.1 1.4 1.6 1.9 2.2 2.4 2.7 5.5 14.7

2. Net Federal revenues from S. 1415 general tobacco industry payments (JCT May 19, 1998 estimate) .............. ............ 15.4 11.0 12.5 12.7 13.2 13.8 14.3 14.8 15.4 64.6 122.9

Note: Details may not add to totals due to rounding.

Mr. LEAHY. Mr. President, I am sure
my friend from Oklahoma will allow
me to describe what my position will
be on it, and I appreciate him stating
it. And I do not want to get into the de-
bate he and the Senator from North
Dakota have been having. I was here to
support, as I have, the amendment of
the distinguished Senator from New
Hampshire, Mr. GREGG. And what I
have before me is an amendment that I
think makes a great deal of sense.

I said yesterday that nobody is run-
ning up to me in the streets of Ver-
mont and saying, ‘‘Oh, please, what-
ever you do, be sure and give a lot of
immunity to the poor tobacco compa-
nies.’’ Nobody in Vermont is saying,
‘‘Whatever you do, make sure first and
foremost you protect the tobacco com-
panies.’’

They have made it very clear that
they are concerned with protecting
teenagers, concerned with protecting

their children, concerned with getting
back some of the costs that we in Ver-
mont have spent on health care for
those who have suffered from addiction
to cigarettes.

But I ask, Mr. President, at the con-
clusion of my statement that I be al-
lowed to put in the RECORD a letter
from C. Everett Koop and David
Kessler to Senator GREGG and myself
dated May 20, 1998.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
(See Exhibit 1.)
Mr. LEAHY. I just mention this

about it. The letter very forcefully,
very eloquently makes the case why
the interests of public health are not
served by giving big tobacco further
special legal protection. They write:

Special legal protections for tobacco are
unfair to patients and their families.

They write further:
Special legal protections for tobacco are

bad for public health, especially children’s
health.

They write:
Special legal protections for tobacco are

undeserved.

And they write:
If passed, the special legal protections in

the Commerce Committee bill would be the
biggest corporate giveaway in history.

And then they say:
For the sake of public health and chil-

dren’s health, for the sake of the people who
are already sick and for those who will be-
come sick, and for the sake of holding the in-
dustry accountable for its actions, we urge
you to strip the special legal protections
from the bill.

I agree with Dr. Koop. I agree with
Dr. Kessler. I agree that first and fore-
most we should protect the people of
this country. We should protect the
health of the people of this country. We
should protect the children of this
country. And we should not be giving
special limits on legal liability to big
tobacco.

I disagree with the position of the
White House in trying to allow special
legal protection and special immunity
for the tobacco companies.

Yesterday, the President wrote to
the Senate leaders that:

If a cap that doesn’t prevent anybody from
suing the companies and getting whatever
damages a jury awards will get tobacco com-
panies to stop marketing cigarettes to kids,
then it is well worth it for the American peo-
ple.

Everybody agrees with that. What
doesn’t come out in the President’s let-
ter is this bill does have provisions
that will prevent some parties from
suing the tobacco industry. It does cap
the total annual payments for the to-
bacco industry. The liability cap may
very well affect the payment of future
jury awards to tobacco victims.

So, I disagree with the White House
and I disagree with those on both sides
of the aisle who would limit some of
the liability of the tobacco companies.
If the tobacco companies hadn’t faced
unlimited liability for their actions, we
would not even be here today. If the to-
bacco companies hadn’t known that
they could be sued, and sued success-
fully, they never would have admitted
some of the things that have now come
out. If the tobacco companies had not
faced this, we never would have found
out the years that they had lied. We
never would have found out the inter-
nal memos where they were targeting
14-year-olds. We never would have
found out even such things as their ef-

forts to make cigarette placements in
all kinds of movies, including, of all
things, the ‘‘Muppet Movie.’’ These are
things that we have found out only be-
cause they face that liability.

I concur with the distinguished Sen-
ator from New Hampshire. I am op-
posed to limiting liability. With that, I
yield the floor.

EXHIBIT 1

ADVISORY COMMITTEE ON TOBACCO
POLICY AND PUBLIC HEALTH,

May 20, 1998.
DEAR SENATOR GREGG AND SENATOR LEAHY:

We are writing to endorse and support the
Gregg-Leahy amendment to S. 1415 to elimi-
nate all special liability protections for to-
bacco companies. We wish you success and
would urge your colleagues to join with you
in this effort.

Special legal protections for tobacco are
unfair to patients and their families.

Millions of Americans are now sick with
tobacco-related illnesses. Millions more will
become sick in the future. These are people
who started to smoke at a time when the to-
bacco industry lied about its products, hid
scientific studies, and shredded documents.
Most of these people started to smoke when
they were children whom the industry tar-
geted for special marketing. To protect the
industry now would leave many of these pa-
tients, their families, and their survivors
without remedy.

Special legal protections for tobacco are
bad for public health, especially children’s
health.

Court oversight in the historic Minnesota
suit led to the disclosure of thousands of doc-
uments about the addictiveness of nicotine
and about the industry’s plans to market to
children. Other legal actions have resulted in
consent decrees that will cut back on Big To-
bacco’s seduction of new young smokers.
Under the Commerce Committee bill, these
state and local suits would be impossible.

Special legal protections for tobacco are
undeserved.

The tobacco industry has proven itself to
be an irresponsible corporate citizen. Ex-
tending protection to this industry would be
to subsidize and condone these activities. No
other industry, no matter how valuable to
the Nation, has such protections. We should
not extend them to an industry whose prod-
uct that serves only to kill Americans pre-
maturely.

The Senate should not provide special legal
protections for tobacco.

If an American jury finds tobacco compa-
nies owe damages, the Senate should not
overturn that verdict.

If the most skilled lawyers that money can
buy cannot get the tobacco industry out of
court, the Senate should not become its de-
fenders.

If passed, the special protections contained
in the Commerce Committee bill would be
the biggest corporate giveaway in history.

For the sake of public health and chil-
dren’s health, for the sake of the people who
are already sick and those who will become
sick, and for the sake of holding the industry
accountable for its actions, we urge you to
strip the special legal protections from the
bill.

Sincerely,
C. EVERETT KOOP, M.D.
DAVID A. KESSLER, M.D.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

Mr. NICKLES. Mr. President, I had
printed in the RECORD this Joint Tax
table. I also want to clarify a state-
ment. I said, all of this money would be

going into the trust fund. That was the
way it was designed as it passed the
Commerce Committee initially. The
Commerce Committee now says the net
revenues from this large payment goes
into the trust fund. This chart says
‘‘Industry Payments.’’ That is not cor-
rect. It is consumers’ payments. Con-
sumers are going to be paying every
dime of this tax.

Granted, they have a section in here
that says industry, companies, you pay
this amount. But they also have a sec-
tion in here, on page 189, that says the
tobacco companies must pass the cost
on to consumers.

. . . an amount sufficient to pass through
to each purchaser on a per-unit basis an
equal share of the annual payments to be
made by such tobacco product manufacturer.
. . .

In other words, consumers, you have
to pay every dime of this, every single
dime. This is not paid for by tobacco
companies. This is not a tax on tobacco
companies. This is a tax on consumers.
The way to solve this ambiguity on
volume adjustments is just say: ‘‘Here
is the tax per pack, or per can or what-
ever it is. And then, if volume goes
down, there is less money.’’ We do not
do that in this bill.

I just mention, too, there is some-
thing really phony going on here. Joint
Tax—and maybe I am not being as re-
spectful to Joint Tax as I should be.
But the way they scored this thing, as
I know my colleague knows, they take
25 percent of the revenue from excise
taxes and assume that is lost in trans-
mission. So, if you raise $1 in tax, they
assume only 75 cents gets to where you
are trying to send it. That would usu-
ally be correct. If you were going to in-
crease excise taxes on a farmer, he is
going to have less money to spend on
other products, it is going to slow the
economy, so there would be some de-
cline.

This assumption, I don’t think, is ap-
plicable to these tobacco payments.
Maybe the government would lose
some percentage, but I don’t think it
would be as much as 25 percent. And
the reason is the companies, by this
language, are forced, mandated, to pass
on every dime of this payment. I can-
not think of any other business—if
Nickles Machine Corporation I used to
run, if we had an increase in excise tax,
granted that might be in our cost of
manufacturer. I might try to pass it on
in higher prices to consumers and so
on. Maybe I would be successful and
maybe I wouldn’t. Maybe I’d have to
eat part of it.

We have language in here saying we
don’t want tobacco companies to pay a
dime of this. We want consumers to
pay every single dime of this part. Not
the look-back. The look-back, they
say, is not deductible, so maybe they
are supposed to chew on part of that.
But the big part of it is passed on to
consumers.

So I want to make sure I was accu-
rate. I think I said this money goes
into the trust fund. That was not the
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case. The language now says the net
revenues go into the trust fund. And
the net amount is really determined by
the Secretary of the Treasury. He has a
great deal of flexibility, I am afraid, to
say, ‘‘Oh, well, we think, since this is
all passed through, the gross amount
could be the net amount.’’ He could say
that this since it is all passed through.

Maybe I am getting too technical. I
just want people to know, when you see
estimates from Joint Tax that they
agree that this is a $102 billion tax in-
crease over the first 5 years. The look-
backs are a question mark. Who
knows? But evidently somebody thinks
it is real money or they wouldn’t be
trying to jack up the look-back pen-
alties.

And then the other variable is the
volume adjustment, and no one has had
scoring on volume adjustments until
today. These are purely assumptions. I
put those into the RECORD. So, if they
were accurate, consumers will pay $102
billion, adjusted by 8.7, so $93.4 billion
over the 5 years. So it reduces it some-
what.

For that to happen, you have to as-
sume you are going to have volume less
than 80 percent of 1997 over that period
of time. Who knows? I don’t know. But
I always want to be factually correct. I
may disagree with the colleagues on
substance or philosophy or motives or
whatever, but I want to be factually
correct. And these numbers, I believe,
are factually correct. The volume ad-
justment is speculative and now Joint
Tax says it is minus $8 billion. Great. I
do not agree with them that there
would be such a large loss of revenue
from gross to net, because of the lan-
guage that says 100 percent of it shall
be passed on to consumers. This figure,
this payment by consumers, is accu-
rate. Consumers, not tobacco compa-
nies, will pay the cost of this bill. I
think it is too high.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized.
Mr. KERRY. Mr. President, I suggest

the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. MCCAIN. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. The distin-
guished Senator from Arizona.

Mr. MCCAIN. Mr. President, I thank
the Senator from Oklahoma for a thor-
ough exposition of the bill. He obvi-
ously has spent a great deal of time
studying it. I, obviously, am not in
agreement with a number of his con-
clusions, but this kind of exposition
has been very educational and helpful
to the entire Senate. I thank the Sen-
ator from Oklahoma, not only for his
in-depth knowledge of the legislation
but also the comity which has accom-
panied his and my relationship and dif-
ference of opinion on this issue.

I suggest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.
The legislative clerk proceeded to

call the roll.
Mr. KERRY. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
is recognized.

Mr. KERRY. Mr. President, I was not
able to be here at the exact moment
that the Senator from Vermont was
speaking. But I do understand that the
Senator suggested that a rationale for
his cosponsorship of the Gregg amend-
ment is that he opposes ‘‘a lot of im-
munity for the tobacco companies,’’
and opposes the ‘‘protections’’ that are
contained in the Commerce Commit-
tee.

I will try to emphasize again, because
I think we are really either talking
past each other here or there is just
not an awareness of what is in the
bill—there are no protections for the
tobacco companies. There is no protec-
tion. None. Zero protection. There is
no such thing as a lot of immunity in
this bill. There is no immunity in this
bill. None. Zero immunity.

The tobacco companies will be liable
to lawsuits under any circumstances.
Whether they play in the tent or they
are out of the tent, they are liable for
lawsuits. The only distinction here is,
if those lawsuits are successful, how
much will they be required to pay out
in 1 year? That is the only thing that
is contained here that is some kind of
a limitation.

Instead of being required conceivably
to pay out $20 billion in 1 year and go
bankrupt so you have no payments to
kids, there is a limitation of $8 billion.
So you can choose between the system
that allows you to conceivably make
them go bankrupt in the court system
as, I might add, 70-plus percent of the
asbestos companies did. We have lines
of people who are suing today on asbes-
tos who will never collect because the
companies went bankrupt. In fact,
there are people who want them to be
able to collect under the tobacco set-
tlement because there is a lot of confu-
sion between those diseases that are
asbestos-induced versus tobacco-relat-
ed.

Let’s get the terms of this debate
correct. We are not talking about im-
munity; we are talking about whether
or not, in exchange for companies giv-
ing up their constitutional rights to
advertise, in exchange for companies
abiding by the look-back provisions, in
exchange for companies agreeing not to
sue in court, in exchange for companies
agreeing to be part of the document de-
pository, in exchange for companies
being part of the effort to get our kids
not to smoke, we are going to tell them
in any one year, ‘‘You’re liability is
only going to be $8 billion.’’

If the court finds that you are liable
for $20 billion and there is no finding of
liability next year in the court, they

are going to have to pay the difference.
The $8 billion from the $20 billion
means they are still going to have to
come in and pay an additional $12 bil-
lion, and they will pay up to $8 billion
in the next year.

This is rational, in my judgment, Mr.
President, because if you don’t do this,
then you are voting for the status quo,
which is a system that is not a system.
You would be voting to say, ‘‘OK, we’ve
got this one little option here that in-
vites the companies to come in and be
part of the process, but we’re going to
strip that option away because we
want to show how tough we are on the
tobacco companies and we’re just going
to let the lawyers go sue for the
next’’—whatever, recognizing that, for
the last 20 years, not one lawsuit has
yet produced a dime for a plaintiff.

Obviously, circumstances have
changed. We now have evidence that no
plaintiff had in those past years. I un-
derstand that. As a lawyer, I would
love to go to court with the current
level of documentation, and clearly,
with the document depository, it will
be a lot easier for a plaintiff to go into
court and get a judgment. But you are
not going to get that judgment in any
sense of order. You are going to have
what we call a rush to the bar: First
lawyers come, first served. The first
people to get the biggest judgments
will be the first people paid off.

All these people coming in here and
talking about the kids and talking
about how they want to have some
kind of system to get the kids to stop
smoking will have abandoned those
kids, because those kids are not going
to benefit during those years of litiga-
tion. That is what we are talking about
here. We are talking about whether or
not we are going to have a rational ap-
proach to this or whether we are all
going to feel good and say no liability.

I respect Dr. Koop and Dr. Kessler
enormously. We wouldn’t be where we
are without them. There is no question
about that. But I regret enormously
that it is somehow their judgment that
it is better off for the children to be in
that position where we are just going
to have these open-ended lawsuits
without any incentive whatsoever to
try to get the companies to become
part of the process.

There is no guarantee they will.
There is no guarantee that they will.
We may well pass this legislation in its
current form, and a lot of those compa-
nies will say, ‘‘We still think it is too
punitive. We don’t want the look-back
provisions. We’re still going to chal-
lenge.’’ This bill does not disadvantage
us one iota with respect to that choice,
because we have a two-part structure
where, if they don’t agree to partici-
pate in giving up their constitutional
rights, in setting up the document de-
pository, in being part of the look-back
provision, then they can be sued under
this bill in the very form that the Sen-
ator from New Hampshire is seeking.
No loss, no setback, nothing.

The choice here is between whether
you are going to go with the status quo
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or you are going to hold out some hope
that you are going to invite the to-
bacco companies to be part of a process
of giving up what nobody will suggest
under the law they could give up other-
wise.

The Senator from Utah is one of our
strongest experts on the law in the
Senate, and he knows full well how the
look-back provisions may be chal-
lenged. He knows full well how these
constitutional rights cannot be given
up except by consent. You can’t re-
strict some of the advertising we seek
to restrict unless the tobacco compa-
nies sign the protocol. Unless you are
willing to say to them something that
invites them in, they are not going to
sign a protocol, and there is no guaran-
tee they will sign it even if you say
that.

So I think the choice for the U.S.
Senate is very, very clear, and I hope
colleagues will vote for common sense
and not for the sense that the status
quo is somehow going to serve the in-
terests of the country.

I yield the floor.
Mr. HATCH addressed the Chair.
The PRESIDING OFFICER. The dis-

tinguished Senator from Utah is recog-
nized.

Mr. HATCH. Mr. President, I thank
you. I rise to oppose this amendment.
This amendment strikes the so-called
‘‘immunity″ provisions of the floor ve-
hicle.

First, let me say that there are no
immunity provisions in the underlying
bill. The traditional definition of the
word ‘‘immunity’’ is: Being in a state
‘‘free or exempt’’ from disease or taxes
or civil liability or the like. Under this
definition, there is no immunity in the
Commerce Committee bill or in the
amendment that Senator FEINSTEIN
and I have developed.

The tobacco companies are not ex-
empt from anything. They will be and
are accountable for their actions.

There are, however, in these bills
limitations on liability procedures, but
these should not be confused with im-
munity. Under the underlying bill,
suits may still be brought. The tobacco
companies could still face a multiplic-
ity of suits for civil liability and pos-
sible criminal proceedings. This is not
immunity by any stretch of the imagi-
nation. Indeed, when you are required
to fork over a staggering $516 billion as
the floor vehicle requires—which is
really over $860 billion according to
some estimates—you are not getting a
free ride.

If this is really immunity, do you
think a bipartisan group of 40 States’
attorneys general and some of the lead-
ing plaintiffs’ attorneys in this country
who have been suing the tobacco indus-
try for several years would have
backed the June 20 settlement? Of
course they wouldn’t. It contained, jus-
tifiably, in my mind, limited liability
provisions broader than the Commerce
Committee bill, including a limitation
on punitive damages for past bad be-
havior by the tobacco companies.

I am talking about some of the lead-
ing plaintiffs’ lawyers in the country—
men like Wendell Gauthier, Stan
Chesley, John Climaco, Jim Parkinson,
Ken Carter, John Coale, Bob Redfearn,
and Don Hildry —I hate to leave any
names out because there are literally
dozens of them. I am talking about
people who have pursued to the full
limits of the law the asbestos industry,
the Dow Chemical Bhopal disaster, the
Dalkon Shield, and the breast implant
manufacturers, and virtually every
other plaintiffs’ litigation that has
taken place over the last 25 years.

And where would we be had these
plaintiffs’ lawyers not brought these
suits? The States themselves are rep-
resented by very capable attorneys, at-
torneys general like Gail Norton of
Colorado, Christine Gregoire of Wash-
ington, Jan Graham from my own
home State of Utah, and Mike Moore of
Mississippi, all of whom have worked
very closely with me on this matter.

We are talking about top people here,
tough-minded public servants. And the
States also met the armies of litigators
employed by the tobacco industry by
contracting with their own legal ex-
perts on the part of the States.

Dick Scruggs from Mississippi has
been in this from the start on behalf of
Mississippi and other States. Professor
Lawrence Tribe of Harvard has been
hired by Massachusetts and other
States.

So we are not talking about a bunch
of pushovers here who will lay down in
front of the big tobacco bulldozer.
These top lawyers all knew they were
fighting an uphill battle. And to date,
there has never been a penny paid to a
litigant in this country due to a jury
award. In fact, there has only been one
jury award to plaintiffs in the history
of the country, I believe for $750,000,
and it will be 10 years before that is
paid, if it is paid at all.

I have been following tobacco litiga-
tion since my early days as a trial law-
yer in Pittsburgh, PA, when I watched
one of the greatest trial lawyers in the
country, Jimmy McCardle of the law
firm of McArdle, Harrington, Feeney,
and McLaughlin on Prichard v. Liggett
& Myers. It was a terrific battle pub-
licized all over the world, as a matter
of fact. And they lost because it is so
difficult to win in these battles.

But nevertheless, once we establish
this document repository, it should be
easier to prove cases that can go to
jury and, I think, increase the chances
of jury awards. These top lawyers all
knew that this is uphill. I have to say,
from the time that Jimmy McArdle,
that great attorney, lost, everybody
else has lost since him, except for the
one Florida case that is on appeal.

Why are these cases lost? Many legal
observers have noted that American ju-
ries are very reluctant to award dam-
ages in situations where the complain-
ing parties can be viewed as assuming
a known risk. So we all have to recog-
nize that the prevailing legal landscape
has favored the companies for a long
time.

The 40 State attorneys general and
dozens of expert lawyers, like the
Castano group, did what rational peo-
ple do every day in litigation in this
country. They proposed to resolve their
claims through a settlement. And they
did achieve a resolution. But they have
to have a bill passed through this Con-
gress that is similar to what they nego-
tiated and brings the tobacco compa-
nies back on board, albeit screaming,
kicking, and shouting all the way.

They brought us a proposal that set-
tled the suits and involved massive
payments and a brand new regulatory
regime in return for some limited li-
ability restrictions. These restrictions
will provide an orderly mechanism for
compensation payoffs and will provide
the companies with financial certainty.

That is exactly what this legislation
should do. The bill we adopt should
help resolve these claims and do so in
a manner that is in the best interests
of the health of the American people.

So not only do I oppose amendments
like these, but I think the most effec-
tive way to go about this legislation is
to devise liability provisions that ad-
dress the concerns of plaintiffs in a rea-
sonable fashion.

When we consider this legislation, let
us keep in mind that some 40 State at-
torneys general and some of the lead-
ing plaintiffs’ lawyers in this country
have already reached judgment that a
fair and rational way to proceed, the
best way to proceed, is to effectuate a
national settlement of these claims.

Every day in our country lawsuits
are settled by negotiating mutually
agreeable resolutions that usually in-
volve payments of money and with
agreements to change certain behav-
iors. And that is exactly the theory be-
hind the June 20 proposal and, I might
add, the Hatch-Feinstein substitute
amendment that we probably will bring
up before this is over. So in one sense
the June 20 proposal and our substitute
amendment are typical.

Of course, what makes this June 20
proposal and our bill atypical is this
approach represents the largest settle-
ment proposal in the history of the
world; requires the largest payment of
punitive damages in the history of the
world; contains unprecedented regu-
latory authority over tobacco prod-
ucts; and, provides for a broad array of
public health programs, including pub-
lic education, tobacco cessation, and
counter advertising, that is, if the to-
bacco companies come back on board.

If they do not come back on board,
many important restrictions are not
going to happen and we will be im-
mersed and mired in litigation for a
long time, maybe 10 years. And then
the bill on the floor, if that is the way
it comes out, will likely fail dramati-
cally as an unconstitutional piece of
legislation.

But if we adopt this settlement ap-
proach and can drag the companies
back on board, we can achieve advertis-
ing and look-back penalties far beyond
what the Constitution would allow be-
cause we would have a consent decrees
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and protocol contracts where the com-
panies would voluntarily agree to
waive certain rights. But to get them
to do that, there has to be some incen-
tive for them to do that, and that is
some reasonable limited liability pro-
visions.

Immunity has nothing to do with it.
It is limited liability we are talking
about here.

To just give one example, we cur-
rently have an FDA rule that is tied up
in the courts. This rule bans tobacco
billboard advertising within 1,000 feet
from public schools.

The Judiciary Committee heard first
amendment experts like Floyd Abrams
tell us this rule cannot withstand con-
stitutional scrutiny. But if we adopt a
bill that contains liability provisions
based on the June 20th settlement
model that can bring back the compa-
nies, kicking and screaming all the
way, we can achieve a total ban on all
outdoor billboards.

This bill on the floor will not do that.
But I believe before this battle is fin-
ished the final bill will accomplish
that, or we just will not achieve as
much public health protections as we
can here.

So while the FDA rule wends its way
through courts—and I think there is
good reason to believe it will fail—
today in Florida and Mississippi,
through the settlement limited liabil-
ity approach, there are no tobacco bill-
boards in those States; and soon there
will be no billboards in Minnesota be-
cause the companies have agreed to
stop this advertising. Without reason-
able liability limitations, there is no
reason for them to just cave in and
agree on these matters.

So there are good public policy rea-
sons to oppose this so-called immunity
amendment and favor legislation that,
like mine, contains the liability limits
modeled on the June 20 agreement.

Now, while I respect Drs. Koop and
Kessler—I had a lot to do with both of
them obtaining their Federal appoint-
ments that vaulted them to such prom-
inence—I respect them to a large de-
gree when they are commenting on
public health matters within their ex-
pertise, when it comes to matters
touching on the civil litigation system,
I have to rely on the judgment of ex-
perts in the field, including 40 State at-
torneys general and the leading plain-
tiffs’ lawyers in this country. As you
would not go to a doctor to fix your
car, so you would not go to a doctor for
a legal opinion.

I might also add that I have tried
some of these cases, too, in the past,
not tobacco cases but difficult, conten-
tious litigation. And I think I do know
what I am talking about. And I do be-
lieve that I would like to see Drs. Koop
and Kessler limit themselves to their
expertise and not try to intrude into
matters that literally they do not fully
understand. As a matter of fact, in
many respects they are gumming up
any possibility of getting all these pub-
lic health moneys that will help us
solve some of these problems.

To be fair, although I do not favor
the underlying bill, I have to oppose
this amendment. I appreciate our dis-
tinguished friend, the Senator from
New Hampshire. There is no question
he is thoughtful, very decent and a
good Senator. I have a tremendous
amount of respect for him. I just hap-
pen to disagree with him on this mat-
ter.

And to be fair, although I do not
favor the underlying bill, I have to op-
pose this amendment as well. There is
simply nothing in the bill that would
prohibit an individual from bringing
suit against tobacco companies. There
is nothing in this bill that would even
reduce the amount litigants can be
awarded.

All that is in the bill is an $8 billion
yearly cap on the amount of damages
that have been awarded. If the awards
amount to over $8 billion, the amount
will be paid in succeeding years. So
there is really no limitation on liabil-
ity other than that $8 billion cap. And
I have to tell you, that is not enough to
get the companies back to the table or
to get the companies back to volun-
tarily agreeing to have advertising re-
strictions and look-back provisions
that work.

In testimony before the Judiciary
Committee, while defending the liabil-
ity provisions of the June 20 settle-
ment—which were even justifiably
broader than the cap in the floor vehi-
cle—Laurence H. Tribe, Tyler Professor
of Law, Harvard Law School, dem-
onstrated that liability limitations
provisions are legal, constitutional,
and not unique. As to his constitu-
tional argument, he correctly asserts
that the 1978 Duke Power Supreme
Court case, allows Congress to alter
common law rights such as the grant-
ing of punitive damages, and the cap-
ping of damages.

He also pointed out that there are a
slew of federal statutes that grant lim-
ited liability to different industries
and entities. The proponents of this
amendment who say that no industry
has ever received some liability limita-
tions are just wrong. One example of a
federal liability limitation is contained
in the Price Anderson Act, which
places a $560 million cap on compen-
satory damages in suits against the nu-
clear industry. The purpose of this cap
is to create an incentive for the devel-
opment of nuclear energy.

Another example is the Federal Cred-
it Union Act, which limits damages for
lost profits and pain and suffering for
losses resulting in the liquidation of
federal credit unions. Other examples
include the Black Lung benefits pro-
gram, the National Swine Flu Immuni-
zation program, the National Vaccine
program, and certain provisions of both
the Federal Employers Liability Act
and the Jones Act. That is just men-
tioning a few.

I wish that the liability provisions in
the underlying bill mirrored the liabil-
ity provisions in my bill—which is
modeled on those in the freely-bar-

gained for June 20 settlement. Without
those liability provisions which were
gained through tough negotiations be-
tween 40 state attorney generals and
the leading trial lawyers and agreed to
by the industry, the industry will not
participate to the fullest extent pos-
sible in any tobacco bill program.

So I must oppose both this amend-
ment and the underlying bill because I
think that the bi-partisan group of 40
state attorneys general and the leading
trial lawyers in this country got it
right the first time.

I urge my colleagues to reject this
amendment and reject the Commerce
Committee bill.

What we should do is pass legislation
that closely models the settlement pro-
posal brought to us last year by the 40
state attorney generals and the leading
plaintiffs’ lawyers in this country.

Having said all that, let me just con-
clude with these thoughts: There is no
doubt in my mind the only way this is
ever going to work without 10 years of
litigation—and 10 million more kids
unnecessarily put at greater risk—and
a decision by the courts that the bill
that is currently being argued on the
floor is unconstitutional, is to get back
to as close to the attorneys general
agreement as we can. Yes, we can add
some money to that agreement. It can
be higher than the $368.5 billion, but it
should be a reasonable amount that
gets the companies back on board.

There is no guarantee by anybody
that the companies are going to come
back on board, but I think there is a
pretty good guarantee they won’t come
back on board under the financial and
other requirements of this particular
bill, or without the incentive of having
some reasonable form of limited liabil-
ity.

If we can’t do these things in a fair
and reasonable manner, then why in
the world should the tobacco compa-
nies come back and voluntarily agree
to pay what really involves hundreds of
billions of dollars, and without some
protections for them with regard to fu-
ture class action suits?

The industry has agreed that individ-
ual suits can be brought and brought
with the aid of a document repository.
With all the documents, it seems to me
it would be easier to bring those indi-
vidual suits. It would be easier to re-
cover, and in my opinion, you don’t
need the punitive damages, because
you will have a right to compensatory
damages which is everything that you
can possibly argue before a jury except
punitive damages.

I have to say, as a former trial law-
yer, I never needed punitive damages
to get high verdicts in the cases I tried,
and I don’t think these plaintiffs’ law-
yers that we know today who will han-
dle the bulk of the cases in the future
will have any difficulties handling
compensatory damages and getting
very adequate awards for their clients
from here on in. Unlike Jimmy
McArdle, who had the world to fight as
the first litigant attorney in Prichard
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v. Liggett & Myers in the early 1960s,
attorneys today will have everything
going for them because of the tobacco
settlement.

This law will work if we do this
right. That will be a tremendous
change from what poor Jimmy
McArdle had to go through in the early
days of Prichard v. Liggett & Myers. I
remember that case. I was watching it
closely. I was hoping he would win. I
felt there was little likelihood he
would win in Pennsylvania at that par-
ticular time because we didn’t know
then what we know today about the to-
bacco companies, about this industry
and about what this industry has done
to entice children to use their prod-
ucts.

I just have to tell you, if we keep
doing what we are doing here on the
floor, we will have millions more chil-
dren exposed to a greater risk than
they should and be exposed to during
the course of the new litigation which
could last for 10 years or so. Some of
these children will ultimately die pre-
maturely because of this increased risk
as this litigation proceeds.

What is really unfortunate is that at
the end of that litigation you will find
that if this bill passes—the managers’
amendment in its current form—the
tobacco companies will likely prevail
on a number of important matters.
Then, where are we?

That means we would have let the
American people down by passing legis-
lation that will not work. And in the
end, we would have done a lot of unnec-
essary harm to millions of children,
and we will only have to start all over
again, and we may not have a group of
tobacco companies willing to deal at
that time as they have with the attor-
neys general and plaintiffs’ lawyers as
we had under the June 20th proposal.

I yield the floor.
Mr. GREGG. It would be my inten-

tion to respond to a number of points
made by the Senator from Utah and
the Senator from Massachusetts. I see
the Senators from Nebraska and Min-
nesota are here. I know they have been
waiting, so I will wait for my response.
f

EXECUTIVE SESSION

NOMINATION OF DAVID R. OLIVER
TO BE UNDER SECRETARY OF
DEFENSE FOR ACQUISITION

Mr. GREGG. Mr. President, I ask
unanimous consent the Senate imme-
diately proceed to executive session to
consider the following nomination on
the Executive Calendar, Calendar 562,
David R. Oliver of Idaho, to be Deputy
Under Secretary of Defense for Acquisi-
tion and Technology; I further ask
unanimous consent that the nomina-
tion be confirmed, the motion to recon-
sider be laid upon the table, and any
statements relating to the nomination
appear at this point in the RECORD, the
President be immediately notified of
the Senate’s action, and the Senate im-

mediately proceed to legislative ses-
sion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nomination was considered and
confirmed as follows:

DEPARTMENT OF DEFENSE

David R. Oliver, of Idaho, to be Deputy
Under Secretary of Defense for Acquisition
and Technology.

f

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume legislative session.

f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

The Senate continued with consider-
ation of the bill.

The PRESIDING OFFICER. The dis-
tinguished Senator from Minnesota.

AMENDMENT NO. 2433

Mr. WELLSTONE. I will speak for a
couple of minutes on this amendment.
I ask unanimous consent after I speak
on this amendment that I have 2 min-
utes to speak as in morning business,
and following that, that Senator
KERREY be allowed to have the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. I thank the Chair.
Mr. President, let me join with my

colleagues from Vermont and New
Hampshire in supporting their amend-
ment. I shall be very, very brief—
uncharacteristically brief. I see the
Presiding Officer smiling.

Minnesota is a State that has played
a very central role in this debate about
tobacco. I think if there is one thing
that has come out of the litigation, the
whole case against tobacco with Min-
nesota leading the way, Attorney Gen-
eral Humphrey and others, it is this:
Minnesota unearthed a lot of docu-
ments, around 36,000 documents, and
many of the documents have been re-
ferred to in the debates on the floor of
the Senate. The one thing that you see
over and over again is a pattern of
lying. It is just a pattern of outright
lying on the part of this industry. Mr.
President, I don’t believe that an in-
dustry that has walked away from an
agreement, which has really willfully
targeted our children, has really
caused a tremendous amount of pain
among children and their families, has
really brought about the addiction of
children and too many citizens dying
an early death, deserves any immunity
at all.

We should not give this industry any
special deal. We don’t in other cases. I
don’t think this industry should get
immunity. I fully support this amend-
ment. It is as simple as that. I see
nothing in what this industry has done
over many, many years—the way in
which this industry has conducted
itself, the way in which this industry
has blatantly lied to people in this
country, or, for that matter, the way

this industry has related to what is
going on here in the Senate—that
would lead me to the conclusion that
they deserve a special deal. I don’t
think people in the country think they
deserve any special deal.

Therefore, this amendment is ex-
tremely important. I hope colleagues
will support it.

f

NOMINATION OF JAMES C.
HORMEL

Mr. WELLSTONE. Mr. President, I
rise to speak one more time—and I
have done this from time to time on
the floor of the Senate—on behalf of
the nomination of James C. Hormel to
be U.S. Ambassador to Luxembourg. I
have talked about Mr. Hormel’s quali-
fications before, so I need not repeat
that.

We are talking about someone who is
a loving and devoted father and grand-
father, an accomplished businessman,
dean of students at the University of
Chicago Law School, on the board of
directors of all sorts of organizations,
from the San Francisco Chamber of
Commerce to Swarthmore College—
you name it.

One of my colleagues—and I think it
is extremely unfortunate—has com-
pared Mr. Hormel, a highly qualified
public servant and nominee, to Mr.
David Duke who, among other creden-
tials, is a former grand wizard of the
Ku Klux Klan, founded the National
Association for the Advancement of
White People, and claimed that the
‘‘Holocaust is primarily a historical
hoax and not against Jews but perpet-
uated on Christians by Jews.’’

Mr. James Hormel has been com-
pared with this man, David Duke. I
want to say to my colleagues that,
given this kind of statement made pub-
licly by a U.S. Senator, this kind of
character assassination, it is more im-
portant now than ever that this man,
Mr. Hormel, be allowed to have his day
in the court of the U.S. Senate. There
is overwhelming support for his nomi-
nation. He should be brought to the
floor of the Senate, and we should have
an up-or-down vote.

I want to just announce my intention
to colleagues that when we come back,
I will have sense-of-the-Senate amend-
ments that the majority leader should
bring this nomination to the floor of
the U.S. Senate. When colleagues start
making comparisons to David Duke to
someone who has been such a sensitive,
good public servant, that man or that
woman—in this particular case, Mr.
James Hormel—deserves, out of a sense
of decency and fairness, to have his
case brought before the U.S. Senate. I
am going to be pushing very, very hard
on this when we get back.

I thank my colleague from Nebraska
for his courtesy.

I yield the floor.
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NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.

AMENDMENT NO. 2434

Mr. KERREY. Mr. President, there
are an awful lot of us who are now, as
we head through the deliberation of
this bill and the various amendments
being offered—and, to be clear, I voted,
on the budget resolution, in favor of
the amendment being offered now by
the Senator from New Hampshire. I
will disclose, though, that I do not
know how I am going to vote on the
same amendment because I want to get
a bill. I want the fine work that Sen-
ator MCCAIN and the Commerce Com-
mittee have done to yield a piece of
legislation that the President can sign.
I think it is terribly important. There
are parts of this bill, on the other
hand, that give me a considerable
amount of concern.

First of all, I hope that at some point
I can have this discussion in the pres-
ence of the chairman of the Judiciary
Committee, who understands these
issues very, very well.

First of all, I would like to talk
about how we got to where we are
today. The whole thing began back in
1996. There were a lot of discussions be-
tween the attorneys general, led by Mi-
chael Moore from the State of Mis-
sissippi. A settlement ensued as a re-
sult of one company, Liggett, disclos-
ing information. This accelerated rap-
idly, and on the June 20, 1997, an agree-
ment was reached. An agreement was
reached between the tobacco compa-
nies and 40 States’ attorneys general,
and the settlement reached is very im-
portant for this debate because a num-
ber of things were in that settlement.

First of all, there was a stipulation.
The tobacco industry has said that nic-
otine is addictive. I know a bit about
addiction. I was a University of Ne-
braska graduate of the College of Phar-
macy. I practiced pharmacy for a
while. I remember in 1965 waiting in a
Lincoln pharmacy for the opportunity
to have my character molded by the
U.S. Navy, having passed a physical ex-
amination provided by my Govern-
ment. I was practicing pharmacy.

Remember, there was a great debate
going on at that time in this country
not just about Medicare but the regula-
tion of drugs. At that time, in 1965, the
most rapidly moving pharmaceutical
in our store was a drug called
Dexadrine, among other amphet-
amines. It is a very highly potent stim-
ulant. At the time, the industry was
saying it was habit forming, not ad-
dictive.

In 1965, prior to the enactment of
changes in the law that increased the
power of the FDA—and I point out to
colleagues that I believe perhaps the
most important section of this bill is
title I, which gives the FDA increased
authority to regulate tobacco and to-

bacco products. The tobacco industry
stipulated and agreed that nicotine is
addictive on June 27, 1997. That should
not be in dispute today.

In 1965, Dexadrine was moving very
rapidly with a powerful capacity to ad-
dict, and it was addicting a lot of peo-
ple. We had to fill prescriptions for
Seconal and phenobarbital just so peo-
ple could get to sleep at night after
taking this stuff. After this regulation
went into effect, we saw a dramatic
change in the accessibility to this par-
ticular drug. It went from being a very
highly used medication to where,
today, you would be lucky to see, even
in a high-volume store, 100 Dexadrine a
year. Today, it is only allowed to be
used for narcolepsy.

Mr. President, a couple of weeks ago
I had a meeting with some high school
students at Burke High. I talked as
well to other young people who are
smoking. About 7 to 12 of these young
people were smoking. What is quite ap-
parent to me, Mr. President—and my
suspicions are, though I have not
polled it and I don’t have accurate in-
formation—my guess is that most peo-
ple in Nebraska, or a large percentage
of people, don’t understand that the
landscape changed last June 20 with
the tobacco industry saying yes, nico-
tine is addictive. They don’t under-
stand what being addicted means. They
don’t understand that there is a phys-
ical need and withdrawal symptoms as-
sociated with individuals who try to
stop. Certainly, these young people did
not understand what it means to be ad-
dicted. Indeed, when I asked them if
they expected to be smoking when they
reached adulthood, the majority of
them said no, they did not expect to
be—even though we now know that 90
percent of the people who smoke today
started smoking when they were
young.

The fact that we now know that nico-
tine is addictive and the tobacco indus-
try is stipulating in their settlement
that it is, it is an important and rel-
evant fact, because what happens now
is that we are transformed from deal-
ing with an issue that has to do with
personal freedom; we are now dealing
with an issue that has to do with this
question: Are we going to make an ef-
fort to save lives? In addition to being
addicted, they are addicted to a sub-
stance that contains toxins, including
carbon monoxide and other chemicals,
which, if taken as directed, will result
in the premature death of 1 out 36 peo-
ple who start smoking, as well as all
kinds of other health problems associ-
ated with tobacco.

So I want to begin, as I evaluate—
and all colleagues should—whether to
vote for the McCain bill, to understand
that the industry agreed to the FDA
regulation on June 27, 1997, as a con-
sequence of the effort of Michael Moore
and 39 other State attorneys general,
and a settlement was reached. What
the Commerce Committee has done is
report out almost everything that was
in that settlement. The tobacco indus-

try agreed to pay $15 billion a year. In-
deed, they agreed to pay $50 billion in
punitive damages.

At the time, I remember in the after-
math of the settlement—and it seems
like a hundred years ago, but it was
less than a year ago—the big debate
was: Would that $50 billion be tax de-
ductible? Would the companies be able
to deduct it from their income? Or
would it have to be a post-tax pay-
ment? But it is $50 billion in punitive
damages. They agreed to pay $15 billion
more. What Senator MCCAIN and the
Commerce Committee have done is
say, since that time, a number of
things have happened. We had a settle-
ment in Texas, a settlement in Florida,
and, most important, a settlement in
Minnesota, which has the tobacco in-
dustry not only stipulating everything
they did before, but releasing some
36,000 documents, most of which are
still unread, my guess is, by most
Members of Congress—certainly me.
But just reinforcing for our citizens the
idea, yes, I knew it was addictive; and,
yes, I’ve been targeting your kids; and,
yes, I’ve been doing some other things
to try to increase sales, even though I
understand that it is a terribly big pub-
lic health problem.

The Commerce Committee has said
we now have them agreeing to a 10-per-
cent increase in Minnesota, and, in-
stead of $15 billion, we are going to
ramp it up to $23 billion a year. When
we talk to citizens at home, please
don’t leave a citizen in your State with
the illusion that somehow Congress or
the Commerce Committee on their own
came up with this number. This was
agreed to by the tobacco industry on
June 20, 1997. And, after the settlement
in Minnesota, it seems to me the Com-
merce Committee is well within reason
to say that instead of $15 billion it
ought to be $23 billion. That is where
we are.

Mr. President, the next thing I have
to ask is, What are we going to do with
it? What is the purpose? Where are we
going? What is the idea that is most
important with this legislation? For
me, the most important idea—it may
be different for others—is I want to
save lives. I think that is what we are
talking about. One out of three who
start smoking dies prematurely. In Ne-
braska, $250 million is spent just on
cigarettes; 100 million packs of ciga-
rettes are sold every single year in Ne-
braska. I want to decrease the number
of people who are buying cigarettes. If
I can get 50,000 of the 350,000 Nebras-
kans who smoke, if I can help them
stop smoking, not only do I save the
lives, I save the money.

All of this conversation about a tax
increase and being concerned about
low-income Americans and the taxes
they are going to be paying, if they
would do this bill right, we would help
people stop smoking and reduce their
out-of-pocket spending for tobacco, not
to mention the out-of-pocket spending
for health care, the out-of-pocket
spending that occurs as a result of not
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being able to go to work, and the out-
of-pocket spending for some other
things.

I ask Members: Have you ever talked
to anybody who has been able, after a
long period of time, to quit smoking
how they feel? Are they happy? Are
they glad? The answer is always yes.
They can do more. They and their kids
are enjoying life better. They feel
healthier. They have more money in
their pocket as a consequence of not
having the addiction as a part of their
life. They do not say, ‘‘Gee, I am mad
at you because you helped me stop
smoking.’’ They are glad.

This piece of legislation, as far as I
see it, that we are debating right now
is an opportunity for me to go home
and say, ‘‘We are going to try to save
lives, not just to try to prevent young
people from smoking’’—we have about
30,000 people in Nebraska who are un-
derage who are smoking cigarettes—
but also to go to the adults, the 350,000
adults who are buying 100 million
packs of cigarettes a year, and help
them stop smoking, to save their lives,
to decrease their out-of-pocket spend-
ing for tobacco, and to give them a
shot at the American dream—at least
connected with tobacco—and able to
say, ‘‘I am healthier and, as a con-
sequence of being healthier, happier as
well.’’

There are two provisions of this bill—
I don’t know if the Senator from Ari-
zona wants to respond to any of them
or not—that concern me. The first is
the provision for the tobacco farmers. I
will wait until my friend from Ken-
tucky comes down to the floor. I will
have a chance. The Senator from Indi-
ana has an amendment down there.

First of all, I want to say that with-
out the Senator from Kentucky and
the Senator from South Carolina, there
would be no provisions in here for to-
bacco farmers. I agree with them; there
need to be some provisions for tobacco
farmers to help them as we move from
the old era, when we were neutral as to
the health impact of this naturally
grown product, to a point where we
now say we want to help people stop
smoking because it is killing them, it
is ruining their lives and ruining their
health. As we go from that point, it
seems to me reasonable that we ought
to have some transition payments for
Americans who earn their living by
growing tobacco.

There are about 740,000 acres of to-
bacco acreage nationwide. To put that
in perspective, one of the reasons I am
concerned about it is, in Nebraska we
have about 22.5 million acres for other
crops, and 1.5 billion nationwide;
740,000 acres of tobacco quota against
about 1.5 billion acres for all other ag-
ricultural products. Freedom to Farm,
which I think we ought to pattern the
tobacco language after, Freedom to
Farm was about $36 billion total for 1.5
billion acres.

It seems to me we ought to be look-
ing for some way to pattern the to-
bacco farmer portion on what we have

done for other farmers in this country
as we transition into an era where we
say, ‘‘You are going to have the free-
dom to make your own decisions, plus
the market will allow you to decide
how you are going to plant and what
you are going to plant.’’ I have a very
difficult time voting for something
that has $28 billion for tobacco farmers
when I did $36 billion for all farmers,
including mine in Nebraska. We paid
out at that time about 10 percent of
the value of the crop. Ten percent of
the value of the crop was one of the
bases to come up to use for the pay-
ment.

I hope again I am able to work with
the Senator from Kentucky, because I
applaud his work, the work of the Sen-
ator from South Carolina, and the
work of the Senators from Virginia and
North Carolina. Lots of people have
had input into this to make certain we
do something to help the tobacco farm-
er. The question is, How much are we
going to help?

I am troubled by that provision, I say
to my friend, the chairman of the com-
mittee, who is trying to figure out how
to manage this across the line. I hope
to be constructive in getting that done.
I voted against putting another 40
cents on. I will probably vote against
the amendment of the Senator from
New Hampshire, even though I voted
for it before when it was on the budget
resolution, because it seems to me that
you have increased the cap on liability.
I think it was 6.5 in the first bill. It is
now $8 billion a year. That is a lot of
money. We are not giving the tobacco
companies—I think people said we
don’t want to give tobacco companies
special treatment. They will be re-
quired under this legislation to pay $23
billion a year into a tobacco trust fund.
That is not my idea of giving somebody
in the private sector special treatment.
It seems to me that it is a reasonable
tradeoff in order to be able to fight this
battle.

To me, the most exciting thing about
this legislation, now that we have the
full truth about what tobacco can do,
is I will be able to go home and say this
legislation will enable us to organize
community-based efforts to help not
just our children keep from starting to
smoke but also help in my State 350,000
adults who currently smoke whose
lives, in all likelihood, are going to be
shorter and they will be less healthy as
a consequence.

That leads me to the second concern
I have. Again, I have an amendment on
the tobacco farmer portion, depending
on the disposition of the Lugar amend-
ment, that will place a greater empha-
sis on prevention and smoking ces-
sation. I really have come to a point
now where I say what makes it work
for me is to be able to go home to Ne-
braska and say this bill helps save
lives. That is what we are doing. If I
can get that done, if it enables me to
save lives, it seems to me I have some-
thing that I can make work at home.

To that end, the amendment that I
have prepared—and I am not going to

lay it down right now because we have
one that we are debating—would take
the money and, instead of ramping up
from I think $15 billion initially up to
$23 billion a year, the breakdown is, 40
percent of that money goes to the
States, 22 percent of that money goes
to NIH, 22 percent of that money goes
for smoking cessation, education, and
international trafficking—to stop
international trafficking—and, as I un-
derstand it, 16 percent I think is left
that goes for tobacco farmers. As I
said, I think that 16 percent is too
high. We have prepared an amendment,
depending upon the disposition of the
Lugar amendment and depending upon
my ability to be able to negotiate
about the Senators who worked hard
on this provision.

But I believe what would also in-
crease the likelihood of being able to
save lives at home, being able to make
this thing not just a situation where,
as a result of increased Federal regula-
tion through FDA, as a result of the to-
bacco industry raising the price be-
cause of the fees they will be paying
into this national trust fund, another
way to do it would be to take that 40
percent that is allocated to the States
and add the 6 percent that ends up
being estimated for prevention in the
third area, and consolidating all that
into a block grant that would go for
smoking prevention and cessation, in-
sist in the language of the law that the
Governors put together a community-
based organization to come up with a
plan to help people stop smoking and
have HHS approve that plan. I think it
would allow us to have a steady stream
of money that would come into each
one of our States.

I am uncomfortable about having
anybody but Members of Congress de-
ciding how money is going to be spent.
I love my Governor. I love all Gov-
ernors. They are all great Americans.
But as far as I am concerned, the Con-
stitution gives me the authority to
vote to raise taxes and vote to spend
money, and I think that is what we
ought to be doing.

As concerned as I am about getting
more money into Medicaid, the thing
that I have to do in order to make this
successful is I have to have those peo-
ple out there who are smoking stop
smoking.

So I would at some point come to the
floor and offer an amendment. I hope
to have some conversations with the
chairman and the ranking member on
this, because I think we could improve
the bill substantially if our goal is to
save lives and reduce the number of
people who are smoking, not just stop-
ping young people from becoming
smokers but helping those who are al-
ready smoking stop in order to be able
to save their lives. It seems to me we
ought to consider that the funding lan-
guage in here needs to be altered and a
much greater emphasis placed—indeed,
it ought to be the most important em-
phasis—on smoking cessation pro-
grams.
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Let the Governors write a commu-

nity-based plan. Make them engage the
community. It is much more likely at
the local level that real answers are
going to be found for this problem. It is
not as easy as it sounds not just be-
cause of addiction but because of other
reasons to stop smoking. I think it is
much more likely they will come up
with plans that work.

Let us, as a consequence of our con-
cern for public health, work with those
community groups to make certain
that the money is going in that direc-
tion.

I discussed as well with the managers
creating a tobacco scholar through NIH
funding for every State. I don’t know
about other Senators, but I need a lot
of help with numbers, with what the
research is saying. Not only do we put
more money into research, but it is
likely that all of us are going to see
State-based efforts to reduce smoking,
and if we have to scramble around and
try to figure out what the data is, to
try to figure out what the facts are, it
gets difficult to do it.

So I am here. I say to my friend from
Arizona, I like what you have done.
You have a good bill, it seems to me, in
the Chamber, one that if we can get it
passed, get beyond all the problems of
price increases and concern for the
poor, and so forth, I say to my friend
from Arizona, will enable you to say
you have saved millions of lives as a
consequence of this law.

That will be my hope. And, indeed, I
believe it is reasonable to assume, as I
look at the language of this law, that
we will as a result of helping people not
smoke to begin with and stop smoking
if they have made that decision and be-
came addicted to nicotine, their lives
will be happier and longer and
healthier as a consequence of this leg-
islation. Thus, there is an urgency to
do it, an urgency to make sure we
don’t make the perfect the enemy of
the good. There are lots of good amend-
ments coming up. I have some ideas.
All of them are not going to be incor-
porated. We still have the House to get
through and the conference to get
through. So I praise very highly the
fine work the chairman has done on
this thing, and I hope the wishes of the
majority leader will be heard and that
we are able to get this thing done be-
fore we get out of here for the Memo-
rial Day recess.

Mr. President, I yield the floor.
Mr. MCCAIN. Mr. President, I thank

the Senator from Nebraska for his
thoughtful and measured remarks, and
I appreciate his willingness to com-
promise, which has been a trademark
of the Senator from Nebraska for a
long time.

I would not ask him if he felt the
same way about our relations, congres-
sional relations with Governors when
he was Governor of the State of Ne-
braska. I will leave that question unan-
swered at this time. But I do again
thank him for his thoughtful approach.
Obviously, he has studied this very

complex issue and a number of his rec-
ommendations, I believe, are impor-
tant and may be adopted either by
agreement or in amendment form. I
thank the Senator from Nebraska.

Mr. President, because of the sched-
ules of Senators, it is now my inten-
tion to move to table the amendment
sometime around 2 o’clock. A number
of Senators are off the Hill and will not
be back until that time. Also, I under-
stand the distinguished Democratic
leader would like to make some re-
marks before the vote.

Mr. President, I know that the Sen-
ator from California and the Senator
from Illinois and my friend from Texas
all want to make remarks. But I will
just take about 2 or 3 minutes to say I
paid attention to the remarks of the
Senator from Oklahoma. I appreciate
them. Many of them were constructive.
Many of them I profoundly disagree
with and cannot and will not at this
time respond to over an hour of com-
ments and an in-depth discussion of the
bill.

But the criticisms of the Senator
from Oklahoma basically boil down to
four fundamentals: One is a tax in-
crease; second is big spending; the
third is big government; and the fourth
is the argument that it will not stop
kids from smoking.

I will briefly address that in general
terms and at a later time I will give
more specific responses to the Sen-
ator’s very strong and, by the way,
well-meaning criticisms of the Senator
from Oklahoma.

The argument that this is nothing
but a tax increase would have some va-
lidity if it were not for the fact that
there will be an increase in the price of
cigarettes even if this body and the
Congress of the United States do noth-
ing.

Two weeks ago, there was another
settlement, the fourth made between
the industry and a State. It was be-
tween the industry and the State of
Minnesota. What was the agreement?
It was a $6.5 billion agreement, the
largest yet on a per capita basis. And
guess what is the result of that agree-
ment? An increase in the price of a
pack of cigarettes in Minnesota in
order to pay for the settlement.

I might point out that settlement
was double the settlement that was
achieved by the attorneys general with
the tobacco industry last June 20. As
we see settlement after settlement
after settlement, we will see an in-
crease and an increase and an increase
in the price of a pack of cigarettes. So
we will either enact an increase in the
price of the pack of cigarettes, ear-
mark it to the worthy causes, the four
that we have laid out, the States, pub-
lic health, research, and the farmers,
or we will watch as State after State
goes to court, achieves a settlement or
a jury verdict, and we see the same re-
sult.

What is the problem with that? The
only problem with that is 3,000 teens
start smoking every day and 1,000 will

die early as a result of health-related
illness. So, Mr. President, if you want
to call this a price increase, that is
fine. But if anybody in America be-
lieves there is not going to be a dra-
matic increase in the price of a pack of
cigarettes as a result of negotiations or
litigation, they simply have not ob-
served what has happened in the case
of the four previous States in the past
several months. And 36 more States, at
least, are lined up to go to court.

Now, this also does touch to some de-
gree the argument my friends have
about attorney’s fees. The last I saw—
and I don’t keep close track of what
happens in Florida—the plaintiff law-
yers were going to get $2 billion out of
the settlement. I think we need to ad-
dress the issue of lawyer’s fees, but if
you are worried about it, I would think
you would then support a comprehen-
sive settlement as opposed to watching
this go on. It isn’t just the lawyer’s
fees that will cost the taxpayers. It is
the cost of litigation, which we know is
serious.

So if you want to call it a tax in-
crease and quote the biggest in history,
blah, blah, blah, then that is your
right. But I think in all fairness, in all
fairness, you ought to understand the
consequences of failure to act, which
will be larger increases in the cost of a
pack of cigarettes, larger litigation
and more delay and, finally, of course,
the problem that we need to address
and that is the issue of kids smoking.

The second argument is that it is big
spending. Let me point out that 40 per-
cent, the biggest chunk of this settle-
ment, goes to States that have in-
curred costs associated with Medicaid.
That is where 40 percent of the money
goes. And we also know that we don’t
know—that we don’t know—exactly
what it is that causes kids to smoke.
We have some pretty good ideas. And,
by the way, every single expert, includ-
ing—including the chief executive of
Philip Morris, who, while they were ne-
gotiating with the attorneys general,
said, ‘‘We all know that price rates are
more sensitive to kids smoking than
adults.’’ That makes sense, obviously,
since kids generally don’t have as
much money as adults do.

But if you want to call it a big spend-
ing bill, let’s look at where the money
is going to, and that is for research,
and it is to go to health care, and it is
also to go to farmers who are going to
be dislocated by this. Remember also
that much of the smoking prevention
and cessation is in block grants so that
the States will be able to do what they
think is best with it.

Big government? This may be a big
government solution. This may not be
the solution that I would have had en-
visioned nor that the Senator from
Massachusetts would have envisioned.
This is as a direct result of the agree-
ment which was reached between the
attorneys general, 40 of them, and the
tobacco industry, which set the stage
for the fact that the U.S. Congress
needs to act—or at least address the
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issue. We may not act. We may not act.
We may decide, as my friend, the Sen-
ator from Texas, will so eloquently
argue, that we can’t do this. But when
the stage was set with that agreement
last June 20, and we were going to have
to act it out, what we did in the Com-
merce Committee by a 19-to-1 vote was
put our imprint on it, and the benefit
of our wisdom, our knowledge, and,
frankly, that of every public health
group in America, as well as many
other organizations.

Finally, and I apologize to the Sen-
ator from California for taking this
much time, but the other is that it will
not stop kids from smoking. You know,
I challenge anyone who says this bill
will not reduce teenage smoking to
find a single public health organization
in America, that is legitimate, that is
not on the payroll of the tobacco com-
panies, that will say that an increase
in the cost of a pack of cigarettes, plus
youth cessation programs, will not
have a beneficial effect on this terrible
problem.

There was a chart, the Senator from
Massachusetts saw it the other day, of
the deaths in America. The bar graph
was dramatically higher, tobacco-re-
lated illnesses death, as opposed to
drunk driving, as opposed to many
other causes of death in America.

If it will not work, then are we satis-
fied with the status quo? Are we satis-
fied that in America today this prob-
lem is not only real but growing? We
had a Centers for Disease Control study
just recently, teenage smoking is on
the rise. Minorities in America, those
teenagers are starting to resort more
and more and more to the use of ciga-
rettes.

So maybe it will not—maybe it will
not stop kids from smoking. Maybe
this will not work. But to accept the
status quo, in my view, and think that
just by passing a tax increase on ciga-
rettes we will address that issue, will
not do it. I challenge my friend from
Texas, who is waiting to speak, I think,
very soon. If the Senator from Texas
can find a single public health organi-
zation in America—the American Can-
cer Society, the American Lung Asso-
ciation, the Coalition for Tobacco-Free
Kids, any living—any living Surgeon
General of the United States of Amer-
ica, who will say to you and this body:
OK, just pass a tax increase, fund some
tobacco cessation programs and that
will do the job—then I think that
should be an important part of this de-
bate.

But the reality is, not a single one of
those organizations will say that any-
thing less than a comprehensive ap-
proach to this problem will do the job.

So I just wanted to take a few min-
utes to respond to the very well
thought out and very studied and
scholarly, in many cases, objections
that were raised by the Senator from
Oklahoma. That is what this process is
supposed to be all about. I appreciate
his input, as I do that of my dearest
friend, the Senator from Texas, who

has promised me, and I have promised
him, we will remain smiling through-
out this debate.

With that, I yield the floor.
The PRESIDING OFFICER (Mr.

GREGG). The Senator from Massachu-
setts.

Mr. KERRY. Mr. President, I thank
the distinguished chairman for his ex-
cellent comments. I would not say any-
thing more substantively except to say
I think both the Senator from Arizona
and I, and others involved in this, be-
lieve that there are a number of good
suggestions that have been made. I
think we laid this down with the state-
ment this is not perfect in the way
that no piece of legislation that comes
here is perfect. I am confident that in
the process, if we are not seeking to
kill it, we can find a way to meld some
of the good suggestions that are being
made into both acceptable amend-
ments and amendments which can pass
by their own weight. I hope we will do
that.

Mr. President, I ask unanimous con-
sent the Senator from California be
recognized for 10 minutes. Following
the Senator from California, the Sen-
ator from Texas, Senator GRAMM, will
be recognized—not for a specific period
of time—and following the Senator, the
Senator from Illinois, Senator CAROL
MOSELEY-BRAUN, would be recognized
for 15 minutes.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KERRY. I amend that by asking
if Senator HAGEL, the Senator from Ne-
braska, could be recognized after Sen-
ator CAROL MOSELEY-BRAUN?

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from California.

Mrs. BOXER. Mr. President, I thank
Senator KERRY very much for his lead-
ership on this issue. Senator KERRY,
Senator MCCAIN and many other col-
leagues, including Senator CONRAD and
Senator DASCHLE, our Democratic lead-
er, have put in so much time and effort
on this important issue. I extend my
thanks to them.

Mr. President, I have not spoken yet
on the floor on the subject of tobacco
legislation. I am going to be concise.
Let me tell you why. I am going to be
concise because this not is a difficult
call for me. I am going to support the
strongest possible tobacco legislation
we can put together. I am going to sup-
port not the weakest, but the strongest
tobacco legislation we can put to-
gether. There are two reasons for this.
First, Smoking kills our people. Sec-
ond, kids are the targets of the tobacco
companies, which is a crime against
them and against all of us. For these
two critical reasons we must act now
to pass the strongest tobacco legisla-
tion possible.

I have a couple of charts that I am
going to share which I think tell the
story. This one says, ‘‘Tobacco Kills
and Smokers Get Hooked as Teen-
agers.’’ Approximately 90 percent of

adult smokers started smoking at or
before the age of 18. When they are
older, 66 percent of them say, ‘‘Oh, my
God, I wish I could quit.’’ We need to
do something to help young people so
that they are not faced with this pain-
ful, horrible addiction later in life.

How do you do that? You don’t do
that by siding with the tobacco compa-
nies. You do that by siding with the
public health experts in this country.

This chart very clearly shows how
people die from tobacco. We will start
off with stroke deaths, 23,281. I am not
going to round off these figures, be-
cause each one represents a real per-
son, your father, your mother, my
grandmother, my grandfather, et
cetera. It is all of us represented in
these numbers.

Lung cancer, 116,920 deaths from lung
cancer. 134,253 deaths from heart dis-
ease. Bronchitis/emphysema deaths,
14,865.

This many deaths occur every single
year. Every single year Americans
have these painful, awful deaths.

Pneumonia, 19,173 deaths. Hyper-
tension, 5,450 deaths. All of these
deaths are related to smoking. Second-
hand smoke cancer deaths—how is this
one? These individuals don’t even
smoke, but they breathe it because
someone they work or live with smokes
and 3,000 people die every year. Abso-
lutely proven fact, secondhand smoke
kills 3,000 innocent people every year.

Other cancer deaths related, 31,402.
Other cardiovascular diseases, 16,854.
Other respiratory diseases, 1,455. And
how about infant diseases; 1,711 infants
are dying. Burn deaths, 1,362. Chronic
airway obstructions, 48,982.

It adds up to 400,000 dead Americans
every single year. In spite of this ter-
rible fact, some of my colleagues are
standing with the tobacco companies. I
am sorry—count me out of that crowd.

Who am I going to stand with? RJR
Tobacco? Philip Morris? No. I am going
to stand with Dr. Everett Koop. I am
going to stand with Dr. David Kessler.
I am going to stand with the medical
community. I am not going to stand
with the tobacco companies. I am
going to stand with the American As-
sociation of Public Health Physicians,
the American Lung Association, the
American Medical Student Associa-
tion, the American Medical Women’s
Association, the American Patient As-
sociation, the Americans For Non-
smokers’ Rights, the Association of
Military Surgeons of the United
States, the Association of Black Cardi-
ologists, the Center for Women Policy
Studies, the Child Welfare League of
America, Chinese American
Antismoking Alliance, Citizens for a
Tobacco-Free Society, Interreligious
Coalition on Smoking and Health, Na-
tional Asian Women’s Coalition—the
list goes on and on and on.

I am going to stand with the public
health community. If my colleagues
want to stand with the tobacco compa-
nies, that is their free choice; they are
free to do it, and they are also free to
explain it to their constituents.
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One of the things I heard yesterday

from one of our colleagues, Senator
ASHCROFT, is how horrible it is to in-
crease the cost of a pack of cigarettes;
isn’t that terrible for poor people. The
very people on this floor who are com-
plaining that we are hurting poor peo-
ple were never there when we passed
the earned income tax credit that
helped lift Americans out of poverty.
They were never there when we raised
the minimum wage. Now, suddenly,
they are concerned. It is my opinion
what they are really concerned about
is the tobacco companies.

I don’t hear these same people say-
ing, ‘‘Well, America, if you really want
to put money in your pocket, you can
give up smoking and pocket the money
from the two packs or three packs you
smoke a day.’’ That is what they could
be saying. When they talk about the
tax on cigarettes, I don’t think they
are really concerned about poor people.
I think they are concerned about the
tobacco industry.

What I am concerned about is not
just the cost of cigarettes, not only in
dollars but in lives. 400,000 lives every
year and 80 percent of them are hooked
as teenagers. I am going to show you
another chart.

This chart must look very dizzying
on TV. Let me tell you what it is. It is
3,000 stick figures of children. That is
how many kids become new smokers
every single day.

Today, 3,000 children will start to
smoke. Every third one will die from a
smoking-related illness. These children
are shown in the darker shade. Every
third one will die.

I have seen colleagues come to the
floor with charts about how with to-
bacco legislation there is going to be
bureaucracy, and it is going to be ter-
rible. You want to take a look at this
—3,000 teenagers starting to smoke
every day and every third one of them
will die. That is what is truly terrible.
What is terrible is that children are
smoking and these children will die.

That is why I am standing here
today. I urge my colleagues to listen to
the arguments on the floor and remem-
ber that it all comes back to two
issues: One is that every day 1,000 kids
put themselves at certainty of death
from smoking, and in every year,
400,000 Americans die and almost 90
percent of them started just like this
when they were kids.

I have to tell you, passing strong to-
bacco legislation isn’t even a close call
for me.

Under oath the tobacco companies
said, ‘‘We do not market to children.’’
They said, ‘‘Our advertising is not de-
signed to attract young smokers.’’

But when the lawsuits were filed
against the tobacco industry, they
came up with all these smoking guns,
if you will.

We have to compliment the efforts of
dedicated government attorneys who
worked on this. I would like to extend
a special thanks to Louise Renne, the
City Attorney for the City and County

of San Francisco. It was due to her
tireless efforts of that we have many of
the documents that show how the to-
bacco industry targeted our children.

From a Philip Morris memo in 1981:
It is important to know as much as pos-

sible about teenage smoking patterns and at-
titudes. Today’s teenager is tomorrow’s po-
tential regular customer, and the over-
whelming majority of smokers first begin to
smoke while still in their teens . . . it is dur-
ing the teenage years that initial brand
choice is made.

This is from a private, internal
memo. And how about this:

. . . Because of our high share of market
among the youngest smokers, Philip Morris
will suffer more than the other companies
from the decline in the number of teenage
smokers.

Philip Morris is going to suffer? Phil-
ip Morris is going to suffer if kids stop
smoking? It is in black and white. I ask
them about the suffering of people who
die from these diseases. Have you ever
seen someone die of lung cancer? Have
you ever seen someone sit near you on
a plane with oxygen going up their
nose because they can’t breathe? Philip
Morris is going to suffer? Smoking is
what causes real suffering.

I am going to stand with the public
health officials. I am going to stand
with them, and I am going to stand
with them proudly. People can come on
this floor, and I welcome their debate,
but when you cut to the chase, the ar-
guments against strong tobacco legis-
lation are same arguments Philip Mor-
ris is making, they are the same argu-
ments RJR is making, they are the
same arguments that tobacco compa-
nies and their sophisticated lawyers
are making. Their arguments have
nothing to do with the hard, cold facts
that they are trying to hook our kids.

As Senator MCCAIN said today, we
know, we can do something about it
and at least we know we cannot toler-
ate the status quo. That is what this
tobacco legislation is all about.

A draft report from RJR said:
. . . The brands which these beginning

smokers accept and use will become the
dominant brands in [the] future. Evidence is
now available to indicate that the 14- to 18-
year-old group is an increasing segment of
the smoking population. RJR [tobacco] must
soon establish a successful new brand in this
market if our position in the industry is to
be maintained over the long term.

It is time that we expose this danger
these companies pose to our children.
It is time to end the horrific costs to
our society of losing a wife, a mother,
a grandma too soon because when they
were young, they got hooked on to-
bacco; they got hooked by companies
who swore to God in front of this Con-
gress that they never went after kids.

Why should we stand with the to-
bacco companies? Why should we? We
shouldn’t. We should stand with C.
Everett Koop. We should stand with
the American Lung Association. We
should stand with the people who care
about our children.

Brown and Williamson in 1973, an-
other tobacco company said:

Kool has shown little or no growth in share
of users in the 26 [plus] age group. Growth is
from 16 to 25-year-olds . . . at the present
rate, a smoker in the 16 to 25-year-old age
group will soon be three times as important
to Kool as a prospect in any other broad age
category.

There it is. For anyone to think that
we should stand with those companies
who went after our children—for any-
one who thinks that is the right thing
to do—I guess I just don’t understand
their position.

It comes down to two things: Smok-
ing kills and they grab our kids, and
they grab 3,000 kids every single day,
and every third one will die of smok-
ing-related illness.

These cigarette companies even dis-
cussed adding honey to cigarettes so
they could grab the youngsters. Here is
that quote. A 1972 Brown and
Williamson document states:

It’s a well-known fact that teenagers like
sweet products. Honey might be considered.

We have to do something. We should
pass the strongest possible tobacco bill.

One successful way to reach the chil-
dren is through education, and one
proven success is to make sure that in
after-school programs, our kids are
taught about the dangers of drugs, al-
cohol and smoking. It works.

I am working on an amendment to
make sure that when we support to-
bacco cessation programs, we do not
disqualify after school programs. I am
excited to say that it looks like that
amendment will be accepted.

Mr. President, I see that my col-
league is ready to attack on his point
of view, and I am going to yield. If I
might have 20 seconds?

Mr. GRAMM. If the distinguished
Senator from California needs a couple
more minutes, I have no objection.

Mrs. BOXER. I thank the Senator. If
I could finish in about 60 seconds.

Mr. GRAMM. I ask unanimous con-
sent the Senator from California have 5
additional minutes.

The PRESIDING OFFICER (Mr.
FRIST). Without objection, it is so or-
dered.

Mrs. BOXER. Thank you very much.
I will not be using that much time, I
say to my friend. So I urge him to just
stay on the floor.

I do not have complicated reasons for
supporting the strongest possible legis-
lation. It is simply about life and
death. And it is very obvious to me
that by passing comprehensive, tough
legislation, we have a chance to stop
kids from smoking and to stop the
deaths and turn these awful statistics
around. We have what may be a once-
in-a-lifetime opportunity to do it. I
hope we are going to do it.

Not every amendment that I vote for
is going to be in the final package. I
understand that. But I am going to
support the toughest bill possible. I am
going to offer an amendment to make
sure that we support after school pro-
grams to educate our children against
the problems of smoking. There are
many effective after school programs
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that teach kids about tobacco in a very
straightforward, good way so that they
resist the temptation and peer pressure
to smoke.

So I am glad to stand with my
friends in the Senate who look at this
as an opportunity to stop deaths, to
stop the targeting of our children. And
I am very hopeful, Mr. President, that
we will, in fact, end up with a strong
piece of anti-tobacco legislation.

Thank you very much, I say to my
colleague from Texas, for his generous
spirit. I yield the floor.

Mr. GRAMM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas.
Mr. GRAMM. Mr. President, let me

first say if we pass this bill I hope that
we will be successful in inducing not
only teenagers but other Americans to
come to their senses and to stop smok-
ing.

Once in my life I was an economist.
And any economist will tell you, other
things being the same, at a higher
price people will consume less of a
given product. The problem, of course,
in the real world is generally other
things are not the same.

A concern I have raised that has not
been dealt with is that no country in
the history of the world, so far as I am
aware, has ever imposed a tax at the
level we are debating here and not had
a black market for cigarettes develop.

In Britain, 50 percent of cigarettes
are sold on the black market. In Italy
it is 20 percent. Canada raised cigarette
taxes to try to induce teenagers to stop
smoking, but then their country was
inundated with illegal cigarettes. The
effect was to actually lower the price
of cigarettes bought on the black mar-
ket. Canada, in an extraordinary ac-
tion, actually repealed the tax in-
crease. And the minister of health said
that by repealing the tax increase, and
thereby forcing teenagers to attempt
to buy cigarettes through legal chan-
nels they would reduce teen smoking.
By limiting the economic foundation of
the black market, they might be more
successful in reducing teen smoking.

I am hopeful that, if in fact we raise
taxes to the degree we are talking
about, something good will come from
it. Obviously, inducing teenagers to
smoke less would certainly be a good
thing.

The issue I want to address today,
and the issue that I hope we will vote
on before we go home for the recess, is
the issue of what we are going to do
with this money. We can debate end-
lessly what the tax increase is going to
do and what it is not going to do. I am
still very much troubled by the impact
of this tax increase on real people.

In listening to many of the strongest
proponents of this bill, you get the idea
they are taxing tobacco companies.
That somehow we are getting revenues
from companies that have conspired to
deceive the public, that have conspired
to induce teenagers to smoke. There-
fore, not only are we getting the good
of higher prices and the impact that

might have on consumption, but in fact
there is almost a retribution quality to
it.

I guess I have to temper that with a
cold recognition that in this bill we are
not taxing tobacco companies. In fact,
we have an extraordinary provision in
this bill that makes it illegal for to-
bacco companies not to pass the cost
increase through to consumers.

So except for a look-back provision,
where we are actually going to poll
teenagers, and if we find that teenage
smoking has not declined, we will have
a look-back tax on tobacco companies
and target those who we find, through
the poll, are the preferred brand names.

It is interesting, because article I of
the Constitution gives Congress the
power to impose taxes. Nowhere has it
ever been contemplated we would allo-
cate that power to a pollster. And it is
clear to anyone that provision is un-
constitutional. But beyond that provi-
sion every penny of taxes we impose in
this bill will be paid for by people who
consume cigarettes.

Now, we might wish that were not
the case. I wish it were not the case.
But, unfortunately, that is the way the
bill is written. In fact, as I said a mo-
ment ago, the bill is actually struc-
tured so that tobacco companies could
not pay the tax if they wanted to. They
are forced, by law, to pass it through to
the consumer.

One of the things that troubles me is
who this consumer is. I mentioned
these numbers the other day, but they
are relevant to the amendment I want
to talk about today. Thirty-four per-
cent of the new tobacco taxes in this
bill will be paid for by Americans who
make less than $15,000 a year. They do
not own Philip Morris or any other to-
bacco company.

These people are, by the logic of this
bill, victims. They have been induced
to smoke. They have, in the logic of
this bill, become addicted to nicotine.
And if you had to classify them into a
category, it would be the category of
‘‘victim.’’ And yet for people who make
less than $15,000 a year, they are going
to pay 34 percent of these taxes.

This is not a trivial amount of
money. When you add up all the tax
provisions in the bill, most of the esti-
mates tend to indicate that a pack of
cigarettes, which in my State sells for
about $2, will rise in price to about
$4.50 to $4.75 a pack. These prices are
for a $1.50 per pack increase, which is
substantially less than this bill will
produce when you add up all its provi-
sions.

An individual who smokes an average
amount would pay $356 a year in new
tobacco taxes. And for a couple making
less than $15,000 a year, they will pay a
whopping $712 in tobacco taxes from an
effective increase in price of $1.50 per
pack. To someone making less than
$15,000 a year, $712 a year is a lot of
money.

So what concerns me, and obviously
does not concern many of my col-
leagues, is the impact of this tax on

blue-collar workers. When I listen to
the proponents of the bill, they make
two things very clear. They care about
driving up the price of cigarettes, and
they don’t care about the money. In
trying to respond to the fact that 70
percent of Americans believe this bill
is about taxes and not about smoking,
over and over again they say, ‘‘We
want the higher tax because we want
to discourage smoking, not because we
want the $700 billion.’’

Senator GREGG has an amendment
pending which I do not believe will be
tabled. I intend to vote against tabling
the Gregg amendment. The Gregg
amendment says that we shouldn’t be
granting immunity to tobacco compa-
nies for future suits. Basically the
Gregg amendment strikes the provision
that caps liability. I intend to vote
with Senator GREGG. I don’t believe his
amendment will be tabled.

When his amendment is acted on, I
intend to offer an amendment that ad-
dresses what to do with the money. I
hope my amendment will have very
broad-based support. I thought I would
take the time now to explain it so that
if the Gregg amendment is not tabled,
and I can offer the amendment at that
point, people will know what is in dis-
pute, and those who want to come and
speak on it can do so. I will offer the
amendment for myself and for Senator
DOMENICI. I know he will want to come
over at that point and speak, and I am
sure many others will want to speak
for and against it.

The issue here is the following: If we
pass this bill, blue-collar Americans
making $15,000 a year or less will pay 34
percent of the taxes the bill will im-
pose. Individuals making less than
$22,000 a year will pay 47 percent of the
taxes that will be imposed by raising
the price of cigarettes. Those making
less than $30,000 a year will pay a whop-
ping 59.1 cents out of every dollar of
taxes collected under this bill. In other
words, this is not a tax that is ran-
domly distributed among the general
population of the country. The plain
truth is, with a few exceptions, smok-
ing in America today is a blue-collar
phenomenon. The vast majority of peo-
ple in America who smoke, and there-
fore who will pay this tax, are blue-col-
lar workers. Almost 60 percent of this
tax will be paid for by Americans who
make less than $30,000 a year.

Now, this produces some extraor-
dinary results. Were the following
numbers not from our own Joint Tax
Committee, they would be difficult to
believe. Let me give you just two num-
bers. For Americans who make less
than $10,000 a year, the taxes embodied
in this bill will raise their Federal
taxes by 41.2 percent in 1999. In the
year 2003, when this bill is fully imple-
mented and the tax is fully phased in,
Americans who make less than $10,000
a year will see their burden of Federal
taxes rise by 44.6 percent.

If our objective is not the money but
to get people not to smoke by raising
the price of cigarettes, shouldn’t we
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take some of the money we are taking
from very moderate-income Americans
and give it back to them by cutting
other taxes? Couldn’t we find a tax cut
that would apply to moderate-income
Americans so that we wouldn’t be low-
ering the real standard of living for
people who are the victims of ciga-
rettes by having become addicted to
smoking and to nicotine?

If a motion to table the Gregg
amendment fails, I will offer an amend-
ment with Senator DOMENICI. This
amendment aims to take roughly $1
out of every $3 collected in these ciga-
rette taxes and give it back to Ameri-
cans with family incomes of less than
$50,000 a year. We do it by repealing a
provision of the Tax Code that is gen-
erally known as the marriage penalty.
Let me basically explain how the mar-
riage penalty works, what our amend-
ment will do, and then wrap up. I see
other colleagues are here to speak.

Under the existing Tax Code, we have
an incredibly destructive provision
that actually says when two young
people meet, fall in love and get mar-
ried, if they both work outside the
home, they actually have to pay more
taxes as a married couple than they
would have to pay if they were single.
Under our Tax Code, that average mar-
riage penalty is about $1,400 a year.
Now, I think I speak for many people
who are married in saying that my wife
is easily worth $1,400 a year. I would
gladly pay that price and more for the
privilege of being married, but I don’t
think the Federal Government should
get that money. Maybe my wife should
get that money. Also, I don’t under-
stand discouraging the creation of fam-
ilies when families are the most power-
ful instruments for human happiness
and progress that have ever been cre-
ated.

Let me remind my colleagues, if any-
one has followed this debate, they
know that everyone who has spoken in
favor of this bill has said the money is
incidental; that this is not about the
money, they just want to raise the
price of cigarettes. I will offer this
amendment with Senator DOMENICI to
help them fulfill that commitment and
prove that is what they want. So our
amendment is a very targeted tax cut
that takes roughly $1 out of every $3
raised by this tax and gives it back to
Americans with family incomes of less
than $50,000 a year.

Here is how our bill will work. It will
target families that make less than
$50,000 a year. Right now, a married
couple filing a joint return can earn
$6,900 before they have to start paying
Federal income taxes. If they filed sep-
arately and they weren’t married, they
could jointly earn $10,200 a year. If you
wanted to state it dramatically, you
could say that if they live in sin they
can earn $10,200 without having to pay
any income taxes, but if they get mar-
ried they have to start paying income
taxes after they earn $6,900. Now, al-
most everyone realizes this is a de-
structive tax policy, but we haven’t
been able to fix it.

What the amendment that I will offer
for myself and for Senator DOMENICI
will do is: for those who make less than
$50,000 a year as a family income, we
will give them an additional deduction
of $3,300 a year. They will pay the same
taxes whether they get married or
whether they don’t. The net result is a
substantial tax cut for moderate-in-
come working families. We will adjust
this for inflation to assure that we pre-
serve the real value of this deduction.

Finally, we apply it to the earned-in-
come tax credit. As almost everybody
here knows, if you work and you make
modest incomes, you can get an
earned-income tax credit. What we will
do in our amendment is allow the mar-
riage penalty in tax terms to apply
above the line so that a working cou-
ple, a very-modest-income working
couple, can deduct this correction for
the marriage penalty before they cal-
culate their eligibility for the earned-
income tax credit.

Among the largest beneficiaries of
the amendment that Senator DOMENICI
and I will offer will be very modest in-
come, blue-collar workers earning very
low wages. What we will do is allow
this deduction to apply to the earned-
income tax credit.

If our amendment is adopted, roughly
one-third of the tax that is collected on
cigarettes would be given back to the
very blue-collar families that will bear
the largest burden of taxation as a re-
sult of taxing cigarettes. Some couples
will pay $712 a year in new cigarette
taxes under this bill.

Under our amendment, the price of
cigarettes would still go up as man-
dated by the underlying bill. To the de-
gree that people respond to the higher
price, we will have the impact of that
rise in the price of cigarettes, but we
will not be making modest-income
workers poorer by the amount of the
tax because we will take $1 out of every
$3 of the tax and give it back to the
very same families by repealing the
marriage penalty for middle and mod-
erate income couples.

Now, why is that important? It is im-
portant because the very people who
are going to be hurt the most by this
tax are moderate income people who
have been victimized by tobacco com-
panies. I am sure my colleagues are
having their offices flooded with let-
ters and postcards, as I am, from peo-
ple who are basically saying, ‘‘I have a
very modest income and I smoke, don’t
raise my taxes; tax the cigarette com-
panies.’’

Well, what we are doing here in our
amendment is allowing the increase in
the price of cigarettes therefore dis-
couraging smoking, but we are giving
at least part of the money back to mid-
dle-income and moderate-income fami-
lies.

So I hope my colleagues will support
this amendment. I think it is very im-
portant that we vote on a tax cut as
part of this bill before we adjourn. If
we don’t do this, we are going to have
done something extraordinary in this

bill, and I can’t help but be struck by
the paradox of it. In this bill, we are
saying that people who smoke have
been victimized by the tobacco compa-
nies; yet, we are turning around and
taxing the people who smoke because
the bill prohibits tobacco companies
from not passing the tax through to
the people who smoke.

So while many people view this bill
as firing a shot with a tax at the to-
bacco companies, in reality, the tax is
hitting very moderate-income, working
Americans. It is hitting the very people
who have been victimized by the to-
bacco companies. The amendment that
Senator DOMENICI and I will offer after
the motion to table the Gregg amend-
ment fails says, since the proponents of
the tax pledge that this is not about
the money, that it is not the money
they want, it’s the higher price of ciga-
rettes, go ahead and take the tax, but,
as a modest down payment, let’s take
$1 out of every $3 we collect in ciga-
rette taxes and give it back to
moderate- and modest-income families.
Let’s make it subject to the earned-in-
come tax credit so that very low-in-
come, working Americans will not be
hurt as badly. If both members of the
married couple smoke, they will be
paying $712 a year in Federal taxes
under this bill. Let’s eliminate the
marriage penalty under the Tax Code
for middle- and moderate-income fami-
lies so that while the price of ciga-
rettes goes up, they don’t find them-
selves economically crushed by it.
They will have an incentive to quit
smoking, but at least a third of the
money would come back to them by
eliminating a discriminatory provision
in the Tax Code.

I would like to go further than this
amendment, and we will have an oppor-
tunity to do that. But this is a first in-
stallment. I think it is very important
that we vote on this amendment before
we recess, since it is clear that we will
not finish the bill this week. I hope
that my colleagues will support this
amendment when Senator DOMENICI
and I offer it to the Gregg amendment,
hopefully, immediately following the
motion to table the Gregg amendment.

I yield the floor.
The PRESIDING OFFICER. Under

the previous order, the Senator from Il-
linois is recognized for 15 minutes, to
be followed by the Senator from Ne-
braska.

Mr. CHAFEE. Mr. President, may I
make a unanimous consent request? I
ask unanimous consent that I might
follow Senator HAGEL?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask
unanimous consent that I be privileged
to follow the distinguished Senator
from Rhode Island.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Illinois is recog-
nized.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, I would like to take a moment to
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share some general thoughts with re-
gard to S. 1415, the National Tobacco
Policy and Youth Smoking Reduction
Act.

It has been said on the floor before
that the fundamental goal of the legis-
lation is to significantly reduce smok-
ing among the Nation’s youth. That, of
course, is a goal that I think everyone
can support. I certainly support it.

I am going to take a slightly dif-
ferent tack, Mr. President, because I
am a reformed cigarette smoker. I say
to the Senator from Kentucky, I re-
cently stopped smoking—successfully.
And this time, for real. I developed the
habit when I was a teenager, at a time
when the tobacco companies were still
marketing their products as being
‘‘safe.’’ In fact, I am old enough to re-
member television commercials por-
traying a ‘‘doctor’’ with the white coat
on, with a stethoscope around his neck,
talking about how one cigarette brand
was ‘‘healthier’’ for you than another
brand. Well, of course, we all know now
that they were lying to us, frankly.
The tobacco industry knew at the time
that cigarettes are not healthy, they
are not safe, and that they are all ad-
dictive. Cigarettes lead directly to a
variety of cancers, emphysema, heart
disease, premature death and, I point
out to the ladies, wrinkles on your
face. That is something tobacco com-
panies have known for a long time;
they just did not tell us, and they were
not very candid about it.

I very much wish that the measures
we are discussing today had been in
place when I was a teenager, because
those measures might well have pre-
vented me from starting to smoke in
the first place. Since they were not, I
started smoking many years ago and I
have struggled since to quit smoking. I
am now winning the battle. I haven’t
smoked in months. But I can tell you
firsthand just how difficult it is to quit
and stay off of cigarettes. It is a fact
that cigarettes are addictive.

We all know, again, that the tobacco
industry knew full well that once
young people started smoking, it would
be very difficult for them to ever break
the habit. Eighty-nine percent of all
smokers begin smoking by the time
they are age 18. People tend to start
young. And eager to maintain its mar-
ket, based on its own research—be-
cause they had a lot of money to put
into research, population studies, and
the like—the industry came along and
specifically targeted children and
young people in the hopes of creating
lifelong addicts.

Its efforts have paid off handsomely.
Today, more than 4 million American
children and teenagers, including over
180,000 Illinois children and teens,
smoke cigarettes. Seventy percent of
Illinois high school students have tried
cigarette smoking and about 35 per
cent are current smokers. Teen smok-
ing has risen for five years in a row.
And if nothing is done, 5 million Amer-
icans who are now children, including
over 260,000 Illinois children, will die

prematurely from tobacco-related dis-
eases. Illinois children and teenagers
currently illegally purchase over 12.9
million packs of cigarettes each year,
resulting in almost $25 million in ciga-
rette sales.

This is a lot of money. That is one of
the reasons this bill is so contentious,
because there is an awful lot of money
involved in this debate.

But tobacco products are responsible
for enormous damage to all of our citi-
zens, not just children. Twenty-three
percent of Illinois adults are smokers.
Smoking accounts for nearly one in
five deaths in the United States. It is
related to over 419,000 U.S. deaths each
year and over 19,000 deaths in Illinois—
more than alcohol, car accidents, fires,
suicides, drugs, and AIDS combined.
Approximately half of all continuing
smokers die prematurely from smok-
ing. Of these, 50 percent die in middle
age, losing, on average, 20 to 25 years of
life.

That is probably one of the reasons
my teenage son, who is not a smoker,
badgered me about smoking. I mean he
was just relentless. He would take ciga-
rettes and put them in the toilet so
they would get wet. He would hide
them. He would send me pictures of
diseased lungs. He even started sending
me pictures from National Geographic
of spectrographic outlines of nicotine,
the chemical component of nicotine.
When it is put on the spectrograph, it
looks like cigarette smoke. He thought
this was hilarious. He was continuing
to put pressure on me, and he suc-
ceeded. In addition to the fact that he
would come up with all of the evidence,
probably the most profound thing that
he did was to say to me, ‘‘Mom, I want
you to live, because I love you.’’ Of
course, no dollar amount can you put
on that kind of motivation. In part, I
tried to stop. I have at this point
stopped because of those motivations.

But, in addition to the terrible
human costs, the American affair with
tobacco—as some have said on this
floor, our country was built with to-
bacco from our earliest years—has ex-
acted an immense economic toll.

Tobacco-related illnesses cost the
United States more than $144 billion a
year in health care costs and lost pro-
ductivity. Even though smokers die
younger than the average American,
over the course of their lives, current
and former smokers generate an esti-
mated $501 billion in excess health care
costs.

So the smokers account for a large
part of the tremendous cost of health
care in this country as well.

On average, each cigarette pack sold
costs Americans more than $3.90 in
smoking-related expenses. Whatever
the cost is of the cigarette that you
buy, the taxpayers of this great coun-
try all have to chip in to try to take
care of people like me who got addicted
by these cigarette when they were
teenagers.

We now have proof that the tobacco
companies knew precisely what the im-

pact of their products would be. Ac-
cording to their own internal docu-
ments, these companies hid the truth
regarding both the dangers associated
with smoking and the addictiveness of
their products. They even went so far
as to testify falsely to the Congress
when questioned on these issues for
years, failing to disclose and hiding at
all levels of industrial espionage asso-
ciated with keeping the truth from the
American people. But it is out now. Ev-
erybody knows the facts pertaining to
the impact of smoking and the addict-
ive nicotine and cigarettes. It is not
even a debate anymore. These are true
facts. They are indisputable facts. So
the question becomes, What is it that
we policymakers are going to do about
it?

It is time for the tobacco industry
not only to be held accountable for
marketing a product it knew to be un-
safe but to assist in the effort to dras-
tically cut the number of children who
become addicted to cigarettes. While
the bill now before us is far from per-
fect, on balance, I believe it offers us
the only real chance we have to accom-
plish that goal.

The original Commerce-reported bill,
in my view, offered too much liability
protection for tobacco companies, and
too little penalties for failing to meet
the legislation’s targets for reducing
smoking among our children and teen-
agers. I am pleased, therefore, that the
yearly cap on surcharges for the to-
bacco industry for not meeting under-
age user reduction targets has been
raised to $4 billion. I also strongly sup-
port the new uncapped, company-spe-
cific surcharge of $1,000 per underage
user in excess of the yearly reduction
target.

I particularly want to commend the
negotiators for removing the grant of
total immunity to the parent compa-
nies and affiliates of cigarette manu-
facturers. Parent companies are where
some of the most significant—and rep-
rehensive—decisions have been made,
and they are where the profits from the
sales of cigarettes ultimately go. Those
companies must be held accountable
and under this new version of S. 1415,
they are.

I also think the bill’s treatment of
the liability cap issued has improved. I
remain very uncomfortable, frankly,
with the provision currently in the leg-
islation which may get amended, that
caps the amount that the industry
must pay out in any given year for
past, present, and future damages re-
sulting from the use of its products at
$8 billion annually. I recognize that
this cap was raised over the weekend
from $6.5 billion, but I do not believe
that the tobacco industry is entitled to
any cap at all. That is why I will vote
in favor of an amendment that will re-
move the that cap. because I just think
that people who have been harmed
ought to be able to sue and to be com-
pensated. It is just that kind of basic.
I don’t think putting a cap on liability
and a shield like this is good policy in
this situation.
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I am very much in favor of the deci-

sion to establish a Public Health Ac-
count within the unified trust fund. I
believe that it is critical to target the
money that the government will re-
ceive from this settlement, and strong-
ly support the negotiators’ decision to
allocate 22 percent of the government’s
annual receipts to smoking education,
prevention, and cessation programs as
well as to counter-advertising initia-
tives. Nothing can beat education. I
think the fact that we have true facts
and we have educated so many people
is one of the reasons there has been a
change in the climate of opinion
around the propriety and the accept-
ability, not to mention the dangers, of
smoking.

I am also concerned, however, about
the fact that this new $1.10 fee that
consumers will have to pay every time
they buy a pack of cigarettes will fall
mostly on moderate- and low-income
Americans. That argument has been
raised here on the floor, and it is true.
Almost half of the tax increase—
whether you call it a fee or a tax it is
still money on top of the price of ciga-
rettes. Almost half of that increased
burden will fall on Americans who
smoke and who make less than $30,000
annually, and 70 percent of it will fall
on American smokers who make less
than $50,000 annually. That means that
smokers making $10,000 or less —which
is really poverty in this country—an-
nually will see their Federal tax bur-
den rise by an astonishing 44 percent.

The sad truth is that smoking behav-
ior, the actual cigarette smoking, is
disproportionately concentrated among
moderate- and low-income Americans,
and they are the ones being asked,
frankly, to make the greatest financial
sacrifice on behalf of our children and
the public health. This fact gives me
real pause. Frankly, I didn’t think I
would ever want to support—as a mat-
ter of fact, I tend to take a position
against regressive taxes of this kind.
Everything that I know about hard-
working Americans who are of mar-
ginal incomes tells me that this tax
will be tough for them to swallow. But
at the same time, the truth is that
smoking is voluntary behavior. So it is
a tax you can choose not to pay—a fee
you can choose not to pay—and it is
precisely that decision that we are try-
ing to inspire.

It is also true that we do not have
hard evidence that the reductions that
are called for in the bill, the reductions
in smoking behavior by our children,
will be guaranteed. We do not have
guarantees about that. We do not know
for certain that price increases, adver-
tising limitations, and the other provi-
sions of this bill will ensure without
any doubt that children and teenagers
will not smoke. Smoking rates among
the young dropped during the 1980s, and
they have climbed up again during the
1990s. Frankly, there is no real expla-
nation for these trends except that it is
a matter of popular behavior and kids
doing as they see their friends and

their pals doing and role models in
their own lives. I am hopeful that this
new fee will help make smoking less
glamorous, less appealing, and will en-
courage young people not to waste that
money on something that is ultimately
hurtful to them as well as the commu-
nity as a whole.

I have used the word ‘‘hope.’’ It is
used a lot in this debate. Those of us
who support the legislation are hoping
that this bill will mitigate and reduce
teen smoking. We are hoping that it
will improve the public health. We are
hoping it will help reduce the amount
spent on health care. And these hopes,
I think, are well founded and well rep-
resented in this legislation.

This bill represents a huge gamble
that we should and must take. Given
what we know about the risks and con-
sequences of smoking, we cannot just
sit by and do nothing; we have to act.
We have to do everything we possibly
can to discourage our young people
from taking up this habit. We have a
duty to our children, to all of our Na-
tion’s children, to do everything we
can to help them stay away from the
addictive effects of nicotine.

Mr. President, a strong coalition of
health, public interest, and govern-
mental organizations agrees and shares
those hopes. A coalition of at least 48
major organizations including the
American Cancer Society, the Amer-
ican Academy of Pediatrics, the Amer-
ican Medical Association, the Cam-
paign for Tobacco-Free Kids, the Asso-
ciation of American Medical Colleges,
and the National Association of County
and City Health Officials, all of these
organizations support comprehensive,
effective tobacco control legislation.

Moreover, while it is impossible to be
certain that maybe price increases will
achieve the kind of reductions in smok-
ing by children this bill sets out, the
best experts in this area in terms of the
relationship between price and behav-
ior, including economists from the Uni-
versity of Chicago in my hometown
and others in the administration, tell
us that a quick, dramatic increase in
the price of cigarettes will likely result
in major reductions in teen smoking.
So I am hopeful that despite my real
concerns about the inadequacies of this
bill in the liability area, my real con-
cerns about the regressive nature of
the tax involved, and my real concern
that this bill does not ask the tobacco
companies to endure the same kind of
sacrifice that it imposes on their adult
customers, I do intend to support the
legislation.

It seems to me there is no other
choice. As someone said to me—and I
don’t know whether it has been men-
tioned in the debate—if it is a tossup
between death and taxes, I will take
taxes. This is a situation where the
choice is pretty clear, that we have an
obligation to the public health and we
have an obligation to our children to at
least try to do what we can to erect
barriers to the kind of destructive be-
havior cigarette smoking represents.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Nebraska is recognized.

Mr. HAGEL. I thank the Chair.
Mr. President, I rise this afternoon to

reflect on some of the dynamics of the
debate on the tobacco bill. I think it is
important we as a body step back and
focus on some of the various dynamics
and the consequences of what we may
or may not do as this debate goes for-
ward. And it should go forward. Nobody
disagrees with trying to reduce teen
smoking. That is not an issue. We are
all here to try to do the right thing.
The focus on teen smoking, after all,
was the core issue that really began
this debate more than just a year ago.

I do not question the motives of my
colleagues on either side of this debate.
My colleagues on both sides of this de-
bate are trying to do the right thing,
trying to focus on making this a better
world. I should also say, in the interest
of full disclosure, I do not smoke, never
have smoked, don’t care about smok-
ing. I think it is an unhealthy, bad
habit, but at the same time I think we
owe this country a good, honest debate
about the issue from many of the dy-
namics, and certainly the constitu-
tional dynamic of what we are about to
do or may do is important.

I also think it is important for us to
look at some of the societal and cul-
tural consequences of this debate and
of what action we may bring in the
Senate over the tobacco bill, because if
we do do something, it will have an im-
pact on society, and it will have an im-
pact far beyond just raising taxes and
making government bigger, with more
unaccountable regulations. This will
have a very significant impact on our
society.

I do fear, as I believe many of my col-
leagues fear, the great law of unin-
tended consequences when we do not
think things through very clearly. As
we frame the debate, as we frame this
issue, I fear that we are not including
all that needs to be framed and debated
here. As I have listened to and observed
a number of presentations, all using
statistics, information, and numbers,
we pull them from everywhere. But the
fact is, we do not have good, accurate
information on this issue. I look at the
number that is being used by almost
everyone here, that this bill would re-
duce teen smoking by 60 percent. But
where do we get the number? Where are
we pulling our assumptions from?

I have here a copy of the New York
Times story yesterday headlined ‘‘Poli-
tics of Youth Smoking Fueled by
Unproven Data.’’ It has some interest-
ing points. This New York Times arti-
cle says, for example:

But with the Senate having begun debate
on Monday on tobacco legislation, many ex-
perts warn that such predictions are little
more than wild estimates that are raising
what may be unreasonable expectations for
change in rates of youth smoking.

Another point in this article I think
is pretty important.
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Politicians and policy makers have tossed

out dozens of estimates about the impact of
various strategies on youth smoking, figures
that turn out to be based on projections
rather than fact.

‘‘I think this whole business of trying to
prevent kids from smoking being the impe-
tus behind legislation is great politics,’’ said
Richard Kluger, the author of ‘‘Ashes to
Ashes,’’ a history of the United States’ bat-
tle over smoking and health.

He goes on to say:
It is nonsense in terms of anything you can

put numbers next to.

This certainly does not minimize the
seriousness of what we are about. It
does not minimize the seriousness of
teenage smoking, again, if that is the
focus, if that is the reason in fact we
are debating this.

Other assumptions that get thrown
into this as well are somewhat faulty.
We know that we are today debating a
massive tax and regulatory bill, and we
tend to glide over that. I will give you
some statistics that actually are accu-
rate from my State, from Illinois, Ha-
waii, and Massachusetts, four States
that have raised—raised—cigarette
taxes in recent years, and they have all
seen teen smoking increase. In 1993,
Nebraska raised the cigarette tax to 34
cents. The number of Nebraska teen-
agers who smoke increased by about 20
percent over a 3-year period.

Now, some might say, well, 34 cents
is not enough; you have to raise it to
where it really hurts. But I think we
can understand and get some sense of
focus that increasing taxes at least
predominantly as the great dissuader
of teenage smoking is far, far from
being proven. USA Today had a very
interesting front-page survey a couple
of weeks ago in its newspaper, and it
reported such things as, ‘‘Only 14 per-
cent of teenage smokers said higher
cigarette prices would make them
quit.’’ The same survey in the USA
Today said only 12 percent believed re-
quiring a photo ID to prove they are
adults when buying cigarettes would
make them quit.

Another dynamic of this debate,
which again seems to get very little at-
tention, is, How would this change the
power of the Federal Government?
Would it increase unaccountable, es-
sential unaccountable Federal regula-
tion through the Food and Drug admin-
istration? Yes. Considerably. It would
give the Food and Drug Administration
unprecedented authority to regulate as
yet still a legal product. Now, if this
body really is as concerned about to-
bacco as we are representing, why
don’t we have the guts to just step up
and ban tobacco as an illegal drug?
Why don’t we do that? Why don’t we be
honest enough about this issue to bring
it down here and debate it and say we
are going to ban tobacco and say it is
an illegal drug? Or let’s nationalize the
tobacco companies?

The point is that we are not being to-
tally honest with what we are doing.
Where will the money go? The numbers
float around. Is it a $565 billion bill? Is
it a $750 billion tax bill? Where is this?

We do know it is in the hundreds of bil-
lions of dollars. We do know that.
Where is this money going to go?
Where is the money going to go? Be-
cause we also know that all that
money, whether it is $500 billion, $600
billion, $800 billion, can’t possibly be
used for teen smoking programs. So,
does that give us some impetus to tax
more and to do more and, therefore,
find, at the end of the rainbow, a pot of
gold? More Government programs,
more Government, more bureaucracy,
more regulation. I think that is an im-
portant dynamic of this debate. Higher
taxes, obviously. Nobody has yet de-
nied that. Nobody has denied, yet, that
we are, in fact, increasing taxes. Not
just increasing taxes but we are really
increasing taxes by a new dimension
here.

Where does that money go? For ex-
ample, we do know somewhere, in all
these bills out there, there is a figure
we can get pretty close to focusing on,
that, over the next 8 years, at a mini-
mum, we would be raising about $130
billion in new taxes.

There are some constitutional issues,
believe it or not. Again, let’s face the
facts here. What we are doing here, we
are expropriating a legal industry. We
are expropriating a legal industry for
the first time in the history of Amer-
ica. I said at the beginning of my re-
marks that I don’t smoke. No one can
come to the floor of the Senate and de-
fend the tobacco companies’ conduct,
their behavior. It has been outrageous.
That is not what this debate is about.
Let’s not get ensnared in the under-
brush of that debate. Let’s be careful
here how we frame the debate.

Nobody that I know of is on the floor
of the Senate defending the tobacco
companies. That is not the issue. We
are defending some constitutional
rights here. We are defending the hon-
esty of how we are getting at this
issue. Again, if we wish to take tobacco
and criminalize it, that is certainly an
option. If we go forward and do what
some in this body intend to do, and
want to do, essentially expropriating a
legal industry, then what kind of
precedent does that set? I think, first
of all, constitutionally it would be out,
but what kind of precedent does that
set? Who is next? Caffeine? Diesel fuel?
Who is next? That is another con-
sequence, another dynamic of this de-
bate on which we should reflect.

Just one example of a constitutional
question is—I think we all understand
it does raise some very serious con-
stitutional questions. For example, the
Federal district court in North Caro-
lina ruled that the FDA cannot restrict
advertising and promotion of tobacco
products. We have a legal system for
this. We have a legal system that
works pretty well in this country. It
has worked over 200 years.

Again, this is not a matter of defend-
ing the tobacco companies. That is not
what this is about. This debate, parts
of it, remind me of other debates we
have been engaged in about the envi-

ronment or religious persecution. I do
not know one Senator who wants dirty
air and dirty water and a dirty envi-
ronment. Nor do I know one Senator
who supports religious persecution. It
is always a matter of how you improve
it, not either/or. This is a good example
of that kind of debate.

Black market—my friend from Texas
talked a little bit about that an hour
ago. It is a very, very real concern, a
very real issue. For example, after in-
creasing its cigarette taxes in the late
1980s, Canada saw a huge increase in
the black market for cigarettes. By
1994, one-third of the Canadian ciga-
rette market was contraband. Is that
where we are headed here? We need to
talk about that. It isn’t just Canada.
How about Sweden? Recently, Sweden
lowered its cigarette tax by 27 percent
to reduce smuggling from Denmark.
England estimates it loses over $1 bil-
lion in tax revenue every year because
of smuggled cigarettes.

My friend from Montana, Senator
BURNS, tells me the biggest export in
Montana is—wheat? No, it is contra-
band going to Canada, illegal ciga-
rettes—another dimension of this that
we need to be very seriously looking
at, the consequences of a well-inten-
tioned action.

The State of Washington estimates
that 27 percent of its cigarette market
is now contraband—that is now. The
State legislature moved the enforce-
ment power of the cigarette tax from
the State revenue department to its
liquor control board, ‘‘whose agents
carry guns and have complete police
powers.’’ Is that a consequence we
want from this?

Personal responsibility—my good-
ness, my goodness. The very founda-
tion of this Nation is rooted in per-
sonal responsibility. Where has been
the debate on this issue about personal
responsibility? There was a lot of de-
bate about blaming everybody for one’s
actions. It is the Army’s fault. It is the
Army’s fault that I started smoking. It
is the Government’s fault. It is the to-
bacco company’s fault. It is
everybody’s fault, except mine.

What does that say to our young peo-
ple? Why have I not heard any connect-
ing issue or debate in all the debate
that has raged on so far about personal
responsibility—consequences for one’s
actions? Our young people need to un-
derstand that actions have con-
sequences. They need to understand
that. Yes, we need to help them. Yes,
we need to protect them. But that
should be part of the debate, talking
about personal responsibility—not that
it is everybody else’s fault. That is a
dynamic of this.

Mr. HARKIN. Will the Senator yield
on that point?

Mr. HAGEL. I will be very happy to
yield when I finish. I thank the Sen-
ator.

The Federal Government, no govern-
ment, can tax or regulate young peo-
ple’s behavior. That is silly. That is
complete folly. Come on. How many
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parents do we have in this body? How
many people in this body have dealt
with young people? I suppose every-
body in this body remembers when
they were 16, 17, 18—and you believe
that the Government is going to regu-
late behavior and change behavior? We
are going to make everybody’s life-
style healthier? That is another dy-
namic that has not been debated in
this.

Ignoring other problems—isn’t it in-
teresting that the real problems in this
country for young people, far more se-
vere and far more immediate, are with
illegal drugs and underage alcohol use,
but, yet, we are not talking too much
about those issues today. Why aren’t
we? Because we are losing the illegal
drug debate and war. More young peo-
ple today are on illegal drugs than be-
fore. It is a tougher issue. It is
everybody’s concern. But we beat our
breasts down here and say, aren’t we
doing something great because we are
going to take care of underage ciga-
rette smoking.

By the way, you can look at numbers
and polls on this. I know they all have
them, and I have one done by Citizens
for a Sound Economy, May 13 to 15 of
this year, asking 1,200 Americans, as
parents, what their biggest concern for
teenagers is. No. 1, illegal drug use, 39
percent; gangs, 16 percent; alcohol, 9
percent; tobacco use, 3 percent. Again,
does this diminish the importance of
this issue? No, of course not, but let’s
have some perspective in this debate.
And there are other problems that
young people face. We have numbers
from polls and from very conclusive
studies that show what I am talking
about.

Let me conclude, Mr. President, with
a couple of final observations.

There is an interesting thread of ar-
rogance that has run through this de-
bate: Government is smarter; we can
tell you what to do; you really don’t
understand the seriousness of tobacco
use; you are not smart enough to sort
it out yourself; but you see, we are in
the Congress, we will tell you when
something is dangerous and when it
isn’t; you can’t read; you don’t under-
stand, I am sorry.

We can have that kind of society. We
can have that kind of a world. Some
countries do. But if that is what you
opt for, you will opt for also giving up
some personal freedom, some personal
responsibility, and it might be a better
world that way. But that is another
part of this debate we haven’t heard
enough about, and it should be part of
it.

As I said in my earlier remarks, all
my colleagues mean well. They are
well motivated, they want to make the
world better, they want to do the right
thing. There is no question about that.
But I hope they will think for a few
moments about some of the issues I
have raised as we step back for a mo-
ment and try to put in perspective
what we are doing. Are we really mak-
ing the world better and accomplishing

what we want to accomplish, focusing
on teenage smoking, underage smok-
ing, which, by the way, there are now
laws on the books to deal with? Are we
making it better by putting hundreds
of billions of dollars of new taxes on
our people, building a bigger Govern-
ment and more programs and more reg-
ulations, and then on top of that, hav-
ing to deal with the unintended con-
sequences of our action that will affect
culture and it will affect society?
Those are all part of the total debate,
Mr. President, that should be brought
into focus.

I will vote against this bill, because I
think it is not the right way to deal
with some very serious problems.

I yield the floor.
Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
Mr. CHAFEE. Mr. President, there

are two unanimous consent requests to
be made. Senator HARKIN briefly has
one.

Mr. HARKIN. I thank the Senator for
yielding. Mr. President, parliamentary
inquiry, I understand the Senator from
Rhode Island is speaking next under a
unanimous consent agreement, and
after that is Senator HATCH?

The PRESIDING OFFICER. Senator
HATCH.

Mr. HARKIN. I ask unanimous con-
sent that after Senator HATCH, the
Senator from Iowa be recognized to
speak.

Mr. MCCAIN. I object. Objection.
The PRESIDING OFFICER. Objec-

tion is heard.
Mr. HARKIN. Mr. President, I sug-

gest the absence of a quorum.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island still has the
floor.

Mr. CHAFEE. The Senator from New
Hampshire has a unanimous consent
request to make.
f

PROVIDING FOR CONDITIONAL AD-
JOURNMENT OR RECESS OF
BOTH HOUSES OF CONGRESS

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of S. Con.
Res. 98, the adjournment resolution. I
further ask unanimous consent that
the resolution be agreed to and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 98) was agreed to, as follows:

S. CON. RES. 98
Resolved by the Senate (the House of Rep-

resentatives concurring), That when the Sen-
ate recesses or adjourns at the close of busi-
ness on Thursday, May 21, 1998, Friday, May
22, 1998, Saturday, May 23, 1998, or Sunday,
May 24, 1998, pursuant to a motion made by
the Majority Leader or his designee in ac-
cordance with this concurrent resolution, it
stand recessed or adjourned until noon on
Monday, June 1, 1998, or until such time on
that day as may be specified by the Majority
Leader or his designee in the motion to re-

cess or adjourn, or until noon on the second
day after Members are notified to reassemble
pursuant to section 2 of this concurrent reso-
lution, whichever occurs first; and that when
the House adjourns on the legislative day of
Friday, May 22, 1998, or Saturday, May 23,
1998, pursuant to a motion made by the Ma-
jority Leader or his designee in accordance
with this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, June 3,
1998, or until noon on the second day after
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, acting jointly
after consultation with the Minority Leader
of the Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble
whenever, in their opinion, the public inter-
est shall warrant it.

f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT
The Senate continued with the con-

sideration of the bill.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island has the floor.
AMENDMENT NO. 2433

Mr. CHAFEE. Mr. President, let me
offer a few thoughts on why I believe
the amendment authored by my good
friend from New Hampshire, Senator
GREGG, should be rejected.

Senators TOM HARKIN, BOB GRAHAM
and I struggled with the liability issue
when we were developing our own
antitobacco bill, the so-called KIDS
Act. We began our deliberations with a
review of the global settlement that
was reached by the 40 attorneys gen-
eral from the various States. In sum-
mary, we concluded that we could not
support some of the provisions of that
legislation; namely, the prohibition on
class action suits.

The attorneys general agreed that no
class action suits would be permitted
and there would be a ban on punitive
damages against the industry. That is
what the industry got out of the nego-
tiation with the attorneys general,
amongst other things.

Given the tobacco industry’s behav-
ior, how could we, the three of us work-
ing on that legislation, possibly accede
to tort protections that would nullify
entire categories of lawsuits, leaving
injured parties high and dry?

But there were balancing factors
which also had to be weighed, Mr.
President. The industry’s consent is
terribly important to the implementa-
tion of a comprehensive national to-
bacco policy. It is far better to have
the industry at the table and agreeing.

Certainly, endless litigation serves
no one’s interests but the lawyers.
Thus, something had to be done to cre-
ate a more certain environment, both
for the plaintiffs and for the tobacco
companies. Hence, we decided to in-
clude an annual liability cap in our bill
of $8 billion; $8 billion would be paid
out each year and that was it. If there
were subsequent suits and judgments
had been brought and earned previous
thereto or subsequent, they would fall
in line and collect in the ensuing years.
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While the structure of the cap in Sen-

ator McCain’s bill is somewhat dif-
ferent than the cap we had in our bill,
nonetheless the intent is the same. The
cap in the McCain bill does not stop a
single lawsuit. It doesn’t prevent a sin-
gle lawsuit from being brought. It
doesn’t stop one injured party from
being able to collect. Moreover, only
those tobacco companies that accept
and abide by the terms of this bill will
be able to obtain the financial predict-
ability that is provided by this liability
cap. In other words, the company
doesn’t get the cap unless it agrees to
a series of requirements upon the com-
panies or company that we believe are
very important to reach a fine settle-
ment.

What are some of these? What do the
tobacco companies have to do to be eli-
gible for a so-called cap? It must sign a
national protocol, a binding consent
decree to assure it will abide by all
terms of the McCain bill. It must agree
not to delay its implementation
through endless court challenges.
These terms they must agree to,
amongst other things, are: They must
make very steep annual payments to
the Federal Government. They must
meet tough annual youth smoking re-
duction targets. In other words, there
are percentages that youth smoking
must go down each year. The compa-
nies have to meet those requirements.
It obviously encourages them to come
forward with ingenious stop-smoking
efforts or cease from smoking or de-
cline from taking up smoking. They
must pay large fines if they fail to
meet these goals.

What they also agree to is to fun-
damentally alter the way the tobacco
products are manufactured and distrib-
uted, and they accept the regulation of
tobacco products by the U.S. Food and
Drug Administration, so-called FDA.

If tobacco companies fail to abide by
the terms of this bill, they are not
going to be eligible for the liability
cap. The liability cap is something that
helps the companies reach some cer-
titude of what their payments are
going to have to be. But if they don’t
meet these terms, they lose the rights
under the cap. If they fail to meet the
annual youth smoking reduction tar-
gets by more than 20 percent in any
given year, they lose the protection of
the cap. If they are caught evading the
antismoking provisions, they lose the
protection of the cap. So this isn’t
some giveaway to the tobacco indus-
try. It is a necessary trade-off to ob-
tain a strong national tobacco control
policy.

At the end of the day, when all is
said and done, we hope the tobacco in-
dustry will return to the table and sign
the consent decrees which will accom-
pany this bill. If the Gregg amendment
is adopted, it reduces, obviously, the
chances for that occurring.

What is the incentive for a tobacco
company to come to the table if they
lose even this cap protection? If we all
are for obtaining the strongest possible

antitobacco policy, then we ought to
vote to table this amendment; that is,
the amendment of the distinguished
Senator from New Hampshire.

President Clinton supports the cap,
as do many others who want a tough
national policy to discourage youth
smoking. Giving some predictability to
tobacco companies who are willing to
change the way they do business, it
seems to me, is a small price to pay to
get them at the table and participating
in implementing these tough policies—
indeed, the advertising policies to
cease certain types of advertisements
and to enter into other kinds of adver-
tisement directed toward encouraging
young people to give up smoking or to
deter them from taking it up in the be-
ginning.

So, Mr. President, I believe that the
cap is a very worthwhile part of this
McCain bill. And I urge my colleagues
to reject the proposed amendment.

I thank the Chair.
Mr. MACK. Mr. President, there are

few industries I consider more vile
than the cigarette manufacturers. I be-
lieve they lied to the American people
and knowingly addicted millions to
their harmful product. It is with this
disgust and anger in mind that I en-
courage my colleagues to vote against
the Gregg Amendment.

Although at first blush it may seem
the ‘‘right’’ thing to strike the liability
cap if we want to punish the tobacco
manufacturers, in effect we will have
done exactly what they want us to do:
Kill the bill. We should first ask our-
selves what we are trying to accom-
plish with this legislation: Reduce teen
smoking, fund worthy tobacco-related
programs while holding harmless inno-
cent parties such as farmers. Would the
Gregg Amendment further any of those
goals? No.

The provision stricken by this
amendment does not grant immunity
to anyone, rather it sets a yearly cap
on what they will pay and allows us to
charge fees, put in place advertising re-
strictions and conduct strict oversight.
In essence, it keeps the companies out
of bankruptcy thereby allowing us to
keep a close eye on them and force
them to undo some of the damage they
have done. The liability cap of $8 bil-
lion per year cuts off no one’s rights or
payments, other than for those who
want to settle their claims. Taking it
away would likely result in many ag-
grieved parties going unpaid because
the companies would file for bank-
ruptcy protection, effectively shutting
out meritorious plaintiffs from recov-
ery.

For those of my colleagues worried
about the tax burden imposed by to-
bacco legislation, I would think they
would all vote against this amendment
as well. If the Gregg Amendment is
passed and the liability cap stricken,
the fee would then become a pure tax
and the overall tax burden on the
American public would likely double.
Here’s why: The current bill would
then not settle any state lawsuits, but

rather simply impose a tax of at least
$1.10. Because those state suites would
continue, and likely be successful or
settled, we should expect that the
states will begin to impose their own
taxes on tobacco. That means we see a
$2–3.00 per pack increase in taxes—
which is outrageous. In short, if you
want to do nothing but tax and spend,
vote for the Gregg Amendment. If you
actually want to try and solve some of
the problem of reducing teen smoking
you should vote against it.

Mr. HARKIN. Mr. President, we are
engaged in a historic debate and action
on a plant that brought death and dis-
ease to millions of people in this coun-
try for 300 years. The outcome of our
work will determine whether this na-
tion moves to a sensible tobacco policy
that will prevent the premature death
of millions of our children or continues
on the path of death and disease.

This is truly a historic, once in a life-
time opportunity to save lives and pro-
tect children. When else have we had
legislation before us that truly could
save millions of American lives? It is
an opportunity I’ve been working to-
wards since 1977 when I first introduced
legislation to end taxpayer subsidies to
tobacco advertising.

The need for bold action couldn’t be
clearer. Today, as in any other day,
3,000 children in America will take up a
deadly habit that will cut 1,000 of their
lives unnecessarily short. That’s more
than 3 jumbo jets full of children crash-
ing every day. And the problem is get-
ting worse. Smoking among high
school seniors is at a 17-year high.

It is not reflected in this chart, but
the CDC just reported that the percent-
age of high school students who smoke
has increased from 27.5 percent in 1991
to 36.4 percent in 1997. They further
found that a shocking 42.7 percent of
students—and these are kids generally
between 14 and 17—used cigarettes,
smokeless tobacco or cigars in the past
30 days. We also know that the vast
majority—fully 90 percent—of adult
and lifelong smokers begin at or before
their 18th birthday.

We can change all that. We know the
key ingredients to reducing teen smok-
ing. We know that a comprehensive set
of reforms is needed. We need solid au-
thority and resources for the FDA to
oversee tobacco products. We need an
aggressive education and counter ad-
vertising effort. We need community-
based prevention. We need to expand
our research. We need to have strong
financial incentives for tobacco compa-
nies to take every action to cut teen
smoking. And, most importantly, we
need to price cigarettes out of the
range of children.

Every major public health expert
agrees that the single most important
component of a comprehensive strat-
egy to cut child smoking is a sudden
and significant price increase. This is
the centerpiece of S. 1889, the KIDS
Act, I introduced with Senator JOHN
CHAFEE and Senator BOB GRAHAM. Our
bipartisan legislation provides for a
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$1.50 increase in the per pack price of
cigarettes—$1.00 the first year and an-
other 50 cents the next.

As Dr. C. Everett Koop and Dr. David
Kessler said, this proposal is ‘‘tough
medicine for a tough problem.’’

Our approach, according to the CDC
and other experts, would cut smoking
by children in half, over the next three
years. That’s the sharpest and fastest
reduction achieved by any bill proposed
to date.

The bill before us, as reported out of
the Commerce Committee, has a num-
ber of commendable features. In many
ways it is very similar to the Harkin-
Chafee-Graham KIDS Act. It has
strong FDA provisions, strong public
health provisions and its look-back and
liability provisions have been substan-
tially improved. We are very pleased
that much of our work is reflected in
the bill and we commend Senator
MCCAIN for his good efforts.

However, on the crucial question of
price, the bill is inadequate. The bill
would increase the price of a pack of
cigarettes by $1.10 over 5 years. To
have the greatest impact on teen
smoking the price should be increased
by at least $1.50 a pack over a very
short period of time.

I will be doing everything, working
with my colleagues, on a bipartisan
basis, to correct this fundamental
shortcoming of the pending measure.

While I’ll have a lot more to say
about many aspects of this legislation,
I want to focus the remainder of my re-
marks today on this critical issue of
price. I do this not only because it is
the most important feature of the leg-
islation, but because it has been the
focus of an onslaught of misleading tel-
evision, radio and print ads as well as
statements and mailings by the to-
bacco industry in my state of Iowa and
around the nation.

The tobacco companies have been
making a number of false arguments
about the impact of increasing the
price to cut down on teen smoking.
Most disturbing have been their state-
ments that teens don’t respond to price
increases—that increasing the price
won’t have an effect on the rates of un-
derage smoking.

These accusations are not only run
counter to the finding of every major
public health organization and count-
less economists and studies, they con-
tradict the industry’s own internal
documents and analyses that they
tried to hide from the American people
for so long.

Many studies published in respected
journals have clearly documented the
impact of price increases on teen
smoking. The most recent estimates
from the CDC is that for every 10 per-
cent increase in the real price of ciga-
rettes, the prevalence of teen smoking
is cut by 7%.

In its report this year, Taking Action
to Reduce Tobacco Use, the Institute of
Medicine of the National Academy of
Sciences concluded that ‘‘the single
most direct and reliable method for re-

ducing consumption is to increase the
price of tobacco products. . . .’’

In 1994, the Surgeon General’s report
Preventing Tobacco Use Among Young
People concluded that increases in the
real price of cigarettes significantly re-
duces cigarette smoking and that
young people are at least as price sen-
sitive as adults.

And we have to look no further than
our neighbors to the north—Canada—to
find a real world example of the impact
of price increases on teen smoking. As
this table shows (attached) when real
prices in Canada increased from $2.09 to
$5.42, the number of 15–19 year olds
smoking fell from 42 percent to 16 per-
cent—a drop of 62 percent. However,
when tobacco taxes were reduced,
youth smoking began increasing after
15 years of decline.

As I said earlier, in addition to the
abundant evidence on youth smoking
and price, the tobacco industry them-
selves have admitted this in a number
of their internal documents. For exam-
ple, a 1981 Philip Morris document said,
‘‘In any event, and for whatever reason,
it is clear that price has a pronounced
effect on the smoking prevalence of
teenagers. . . .’’

A 1987 Philip Morris document fur-
ther details their knowledge and con-
cern about the relationship to price
and hooking kids as the next genera-
tion of smokers. The document says:

You may recall from the article I sent you
that Jeffrey Harris at MIT calculated, on the
basis of Lewit and Coate data, that the 1982–
83 round of price increases caused two mil-
lion adults to quit smoking and prevented
600,000 teenagers from starting to smoke.
Those teenagers are now 18–21 year olds . . .,
420,000 of the non-starters would have been
PM smokers. Thus, if Harris is right, we were
hit disproportionately hard. We don’t need to
have that happen again.

A 1982 RJR Reynolds document—that
I ask unanimous consent to have in-
cluded in the RECORD at this point—
states clearly that an increase in the
price of cigarettes will result in ‘‘thou-
sands of new smokers lost.’’ This docu-
ment says that a 15.1 percent increase
in the real price will result in the loss
of 93,000 ‘‘new smokers’’ aged 13 to 17
years old.

So when the tobacco companies now
argue that increasing the price of to-
bacco products won’t impact youth
smoking—they are once again blowing
smoke. They are once again trying to
deceive the American people.

So, Mr. President, we have important
work to do this week. We have the op-
portunity to do a lot of good and strike
a blow for our children and for public
health. I look forward to working with
my colleagues, on a bipartisan basis, to
seize this opportunity.

Tobacco reform is the issue of 1998. It
is the crown jewel of this Congress.
And passing a strong comprehensive
tobacco bill is an opportunity we sim-
ply can’t let pass by.

Unfortunately, victories in the to-
bacco wars have come few and far be-
tween. In 1988, we finally changed Fed-
eral law on smoking in airplanes. It

was a full ten years later, and after
failing one time, the Senate took its
next step last September by passing
the Harkin-Chafee plan to fully fund
enforcement of the FDA youth ID
check.

But I am more hopeful now than ever
that we can pass a comprehensive plan
that would once and for all change how
this nation deals with tobacco and dra-
matically cut the number of our kids
addicted to this deadly product. Mr.
President, our goal is to be on the Sen-
ate Floor three years from now an-
nouncing that indeed, child smoking
has been cut in half. We should all put
our energies into making that happen.

Mr. FRIST. Mr. President, I rise to
speak about the pending tobacco legis-
lation. I am concerned that we have
gotten off track in our consideration of
comprehensive tobacco legislation and
the importance of preventing children
smoking.

Our focus must be youth smoking.
In an earlier speech on this floor, I

reminded my colleagues of some of the
alarming statistics about youth smok-
ing. I will not dwell on all of those sta-
tistics; however, it is important to re-
member that 3,000 kids will start smok-
ing today, and 1,000 of those children
who start smoking over these 24 hours
will die prematurely. Our purpose is to
prevent these deaths.

I urge my colleagues to focus on the
health of our children, and their chil-
dren—to keep in mind youngsters trav-
eling that tricky path from childhood
to adulthood, surrounded by tempta-
tions and convinced of their own invin-
cibility. What can we do to make it
more likely that these children will ar-
rive at adulthood without crippling ad-
dictions?

Mr. President, before answering that
question and discussing the pending
legislation, I want to pause and recall
some recent history that helps explain
how we have reached this point in the
legislative process.

For many years, individuals were not
successful in suing the tobacco indus-
try because of the ‘‘assumption of
risk’’ doctrine. No jury would side with
the plaintiff because the smoker as-
sumed the risks associated with smok-
ing. However, a group of State attor-
neys general got together and started
suing the industry to recover Medicaid
cost for smoking related illness, thus
avoiding the ‘‘assumption of risk’’ doc-
trine.

In the course of these lawsuits, inter-
nal industry documents were made
public. From these documents, we
learned that the Industry knew a lot
more about the addictive nature of nic-
otine and the destructive effects of
smoking tobacco than was previously
thought.

Some states began to settle for huge
sums from the tobacco industry. Mis-
sissippi settled in 1996 for $3 billion.
Florida and Texas were the next to set-
tle, for $11.5 billion and $15.3 billion re-
spectively. And, as we have all read in
the last week, Minnesota is the most
recent to settle—at $6.6 billion.
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In the spring of 1997, everyone came

to the bargaining table —40 attorneys
general, the industry, members of the
plaintiffs’ bar, and public health
groups. They all sat down and worked
out an historic tobacco settlement on
June 20, 1997. The basic elements of the
June 20th settlement included:

Industry payments of $368.5 billion
over 25 years—to be funded by raising
the price of cigarettes by $.70 per pack
over 10 years;

Advertising restrictions—the indus-
try voluntarily limited its First
Amendment rights;

Youth access provisions and tough li-
censing for retailers who sell tobacco;

$2.5 billion per year for smoking ces-
sation programs, public education cam-
paigns and state enforcement;

FDA authority to regulate tobacco
and smoking;

No class action suits or suits by any
government entity;

Immunity for the industry from all
punitive damages for past actions; and

Individuals were allowed to bring
suits to recover compensatory damages
for past conduct and compensatory and
punitive damages for future conduct.

Because the settlement required the
enactment of federal law, it came be-
fore Congress. We are here because the
June 20th settlement requires us to be
here. Implementing the provisions of
that settlement, or provisions similar
to it, requires federal legislation.

As we all know, several committees
had jurisdiction over different provi-
sions in the June 20th Agreement. Ju-
diciary obviously had its role; the
Labor Committee had its expertise in
the public health programs and the
FDA authority; Finance had jurisdic-
tion over international trade aspects;
Commerce, the liability and interstate
commerce expertise; and the Agri-
culture Committee had a keen interest
in the effects this type of unprece-
dented legislation will have on farm-
ers—the one group not invited to the
bargaining table during settlement ne-
gotiations.

After months of work, it became
clear that it was impossible for all of
these committees to put together their
respective pieces of a comprehensive
package in a vacuum. The Majority
Leader asked Chairman MCCAIN to
take on the herculean task of crafting
comprehensive legislation to address
underage smoking through the Com-
merce Committee.

The bipartisan bill produced by Sen-
ator MCCAIN and the Commerce Com-
mittee is by no means perfect. Even
Senator MCCAIN admits that. But it is
important that we not lose sight of the
Commerce bill’s virtue: it is a com-
prehensive approach. It is vital that
the United States Senate address chil-
dren smoking in a timely, thoughtful
manner—the Commerce bill gives us
the structure for doing this.

I return, then, to our central legisla-
tive focus: preventing youth smoking.
After 6 hearings in the Labor Commit-
tee, 11 hearings in the Commerce Com-

mittee, and chairing a hearing on Octo-
ber 27, 1997 in my subcommittee on
Public Health and Safety, I am con-
vinced that the goal of cutting under-
age smoking in half over the next 10
years can be achieved only by a three-
component comprehensive strategy.
All three parts are necessary. No single
part will accomplish this goal.

1. First, we must address advertising
targeted to children. An article in the
Journal of the American Medical Asso-
ciation reported on February 17 that
advertising is more influential than
peer pressure in enticing our children
to try smoking, and it estimated ap-
proximately 700,000 kids a year are af-
fected by advertising. The industry
cannot continue to target kids, our so-
ciety must stop glamorizing smoking
on television and in the movies, and we
must restrict advertising at sporting
events and near our schools.

We tell our kids not to smoke, but
then we look the other way when re-
tailers sell to kids. We tell our kids
that tobacco will shorten their lives,
but clever advertising drowns out our
message. So, we must restrict tobacco
marketing that appeals to kids, but I
know that the industry, like all indus-
tries marketing legal products, has
substantial First Amendments rights
that must be respected.

2. The second element of a com-
prehensive program is that there must
be strong, effective public health ini-
tiatives, including tobacco-related re-
search, treatment and surveillance. A
bold effort is necessary to keep people
from starting to smoke and to help
people stop smoking. A strong commit-
ment to basic science and behavioral
research is critical. We need the very
best scientific research on the physiol-
ogy of nicotine addiction.

Such focused research made possible
by this bill might even uncover a pill
that eliminates the addictive nature of
nicotine. Such a discovery alone would
solve the destructive aspects of youth
(and adult) smoking. This type of re-
search might have benefits beyond to-
bacco; it also could be vital in our fight
against substance abuse more gen-
erally.

3. Access is the third element. We
must attack how easy it is for kids to
get their hands on tobacco products.
States must enforce the laws against
youth smoking. Retail outlets must be
a partner in our efforts to stop youth
smoking. We must make vending ma-
chines far less accessible to kids. The
price of cigarettes must go up—enough
to discourage a teenager from purchas-
ing, but not enough to create a black
market—and there must be con-
sequences for the underage teenagers
who are caught with tobacco products.

As Chairman of the Public Health
and Safety subcommittee, I heard
chilling testimony from teens about
how easily they purchased tobacco
products. Nickita from Baltimore, now
18 years old, started smoking when she
was 14. She testified that she would
normally get her cigarettes from the

store. She testified that she never had
a problem buying cigarettes in the
store, in fact, ‘‘people in my commu-
nity as young as 9 years old go to the
store and get cigarettes. They do not
ask for I.D.s.’’

The lesson I learned from this testi-
mony: We must enforce youth access
laws. We must make it impossible for
children to buy cigarettes in any
neighborhood in this country. It is
shameful that in America in 1998, a
teenager can purchase tobacco in any
of our neighborhoods.

Price is also a factor in access. While
it is obviously only one of many fac-
tors, price does affect the level of a
product’s consumption. Consumption
had been decreasing in the 1970s; how-
ever, between 1980–1993 the downward
trend accelerated, with consumption
falling by 3% a year at the same time
that the inflation adjusted price of
cigarettes increased by 80%. In addi-
tion, the early 1990s saw price cuts, and
consumption leveled off with only mod-
est decreases in price until 1996. Then,
in 1997, prices rose by 2.3%, and con-
sumption fell again by 3%.

Expert testimony, based on data
from this country and others, clearly
demonstrates that the price of ciga-
rettes affects consumption. But a high-
er price alone won’t solve this problem;
a comprehensive solution is necessary.

Mr. President, I believe the Com-
merce Committee’s bill is a good start
toward addressing all three aspects of a
comprehensive package: advertising,
public health, and access. It also ad-
dresses an issue ignored by the June
20th settlement: tobacco farmers.
These farmers were not at the table
during the negotiation of the June 20th
agreement. The industry ignored them.
The attorneys general ignored them.
Yet these hardworking men and women
bear absolutely no responsibility for
ads targeting kids or for underage
sales. These men and women work hard
for modest incomes, and we cannot ig-
nore the impact that this legislation
will have on their circumstances. The
Commerce bill tries to rectify this
oversight.

So, the Commerce bill addresses the
three areas a comprehensive approach
must include, and it protects tobacco
farmers. That does not make the bill
ideal. It is by no means perfect; how-
ever, it is not necessarily guilty of all
the charges lodged against it.

Some urge that the bill is merely an
attempt to destroy an industry that is
producing a legal product, by raising
the price too much. This is a legiti-
mate concern. Are the numbers in the
Commerce bill too high? We have had
countless numbers of financial experts
come before several of the committees
of jurisdiction, and no one agrees on
the answer to this question. Wall
Street, the Treasury Department, and
public health groups all have different
levels.

We do know one thing: the industry
agreed to $368.5 billion in exchange for
some assurances that they were im-
mune from future cost of unpredictable
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lawsuits. Maybe the Commerce bill’s
figure of $516 billion is too high with-
out similar assurances of protection.
The industry obviously feels it is. But
we know we cannot always trust the
industry. I hope that, through our de-
bate here, we can find common ground
on the issue of the tobacco industry’s
payments.

I do not believe that those who sup-
port a comprehensive solution to teen
smoking are trying to destroy the in-
dustry. Tobacco products are legal to
manufacture and consume. We are en-
gaged, however, in the tricky exercise
of finding a price level that will help
diminish teen consumption without
bankrupting the industry or creating a
black market. I am confident that we
can work together in good faith to find
that price.

I am gratified that the Senate re-
jected Senator KENNEDY’s amendment,
which would have treated industry
payments as an excise tax of $1.50 per
pack. This $1.50 tax was too much. The
proponents were no longer as con-
cerned with a comprehensive program
targeted at preventing children from
smoking as they were with enacting an
excessively punitive excise tax, which
would have punished smokers—who we
need to be helping—and hit the work-
ing poor the hardest.

There is a temptation, especially
among those who are always searching
for revenue streams, to seize upon the
opportunity of an excise tax to raise
vast amounts of funds for other initia-
tives. We should be guided by health
objectives and not by the search for
revenue streams. The funds generated
by the agreement should be used for to-
bacco related and health related activi-
ties—not the creation of new entitle-
ments.

Mr. President, let me also address a
related issue the tobacco industry is
raising: Is the Commerce bill just a big
tax bill? I find the industry’s complaint
that it is somewhat ironic. As I already
noted, the industry volunteered to
make over $368 billion in payments—all
passed on to the consumer—as part of
the July 20th payment. The industry
called that payment a ‘‘voluntary pay-
ment.’’ That level was simply not
enough; for one thing, it did nothing
for the tobacco farmer, who was aban-
doned by the industry. Something
more than $368 billion was necessary.

Yet now the industry complains that
the entire amount of the payments in-
cluded in the Commerce bill is a ‘‘tax.’’
Maybe, as I said, the Commerce bill’s
payments are too much. But it is dis-
ingenuous for the tobacco industry to
now contend that the payments are all
a tax; they came to us and sought our
legislation, and they volunteered over
$368 billion. We upped the ante a bit—
in large part to protect farmers—and
now it’s suddenly a giant tax. We can-
not treat this argument too seriously.

I want to emphasize how much more
effective we can be with a settlement.
We must have an industry that doesn’t
market to kids—a settlement gets us

that—a price increase alone does not.
Without the cooperation of the indus-
try, there is no doubt that this bill will
be held up in the courts—putting us
years behind in our effort to reduce
smoking. The industry does have First
Amendment rights, and it can exercise
them.

I invite the industry to come back to
us and provide us with credible infor-
mation about the level of payments
they can afford. The industry can work
with us to prevent youth smoking—or
it can distort the record and continue
to be vilified in the public eye. For the
sake of stopping children smoking, I
prefer that the industry rise above
causing the problem of youth smoking
and be part of the solution.

Some have charged that the Com-
merce bill is too bureaucratic. I believe
that our families, communities and
states should be empowered to fight
teen smoking in the manner most suit-
able for the concerns of that state or
community. We don’t need big federal
government structures to achieve our
goal. The Manager’s Amendment to the
Commerce bill has done a good job of
streamlining the bureaucracy it origi-
nally created. I am especially support-
ive of the increased empowerment and
flexibility given to the States for the
use of funds and for control over the
public health initiatives.

Having said that, a comprehensive
approach to prevent youth smoking
isn’t a simple undertaking. If we are
after results, there must be a structure
in place. I believe that we can effec-
tively and efficiently use existing
structures, in conjunction with the
States, to have a comprehensive ap-
proach. Indeed, I played a crucial role
in helping draft those portions of the
Commerce bill dealing with the Food &
Drug Administration. These provisions
have earned widespread support, and I
spoke on the floor Monday to explain
them. They prove that we can use an
existing agency to implement common-
sense regulations to reduce youth
smoking.

Another criticism of the Commerce
bill concerns the possibility that it
may create a black market. We should
be realistic about the possibility of a
black market. If we create a black
market by raising the price too high—
as was done in Canada—then we will
lose all control over youth access.
Again, this is one reason I voted
against Senator KENNEDY’s $1.50 per
pack tax. Instinctively, and based on
testimony to the Commerce Commit-
tee, I believe that price level is too
high.

In short, Mr. President, I do have
concerns with some parts of the Com-
merce bill. For this reason, I will be
open-minded in considering amend-
ments to it. The Commerce bill is a
good starting point, but it is only a
starting point. We can and should im-
prove on it—as long as we do not lose
sight of our ultimate objective: a com-
prehensive approach to prevent teen
smoking.

The single criterion I will employ in
assessing the amendments that come
before the Senate is this: Is the amend-
ment likely to complement a com-
prehensive strategy to prevent teen
smoking? In other words, does it help
restrict advertising targeted at chil-
dren, promote public health, and ad-
dress access to tobacco? If so, I will
consider it; if not, I will reject it.

I respectfully suggest, Mr. President,
that my colleagues keep the same
focus. Rather than attempting to treat
the tobacco bill as a new revenue
stream—like my colleagues who want a
$1.50 per pack excise tax—and rather
than treating the bill as a chance to
create many new federal programs, I
urge my colleagues to focus on the
children who will start to smoke dur-
ing this debate. One-third of those chil-
dren will die prematurely because they
started to smoke. We must focus on
stopping them from smoking.

Four years ago, I was saving lives as
a heart and lung surgeon. I saw the
ravages of tobacco in the operating
room. The people of Tennessee elected
me to use common sense to advance
the public good. I submit that crafting
a comprehensive approach to keep chil-
dren from smoking is a chance for the
Senate to save lives through the exer-
cise of common sense. I urge my col-
leagues not to stray from that goal.

Mrs. MURRAY. Mr. President, we are
engaging in one of the most important
public health debates of this genera-
tion. We have a historic opportunity to
enact a comprehensive, national
antitobacco strategy to end the plague
of death caused by smoking. As I listen
to the debate here in the Senate I am
discouraged by much of what I hear.
This is not about taxes, or tax cuts.
This is not about what the tobacco
companies get or don’t get in the deal.
This is not about First Amendment
rights or increased litigation. This is
about one thing and one thing only.
Will we stand up to the tobacco compa-
nies for our children?

Will the U.S. Senate say enough is
enough. Will we fight to prevent the
deaths of five million children under
age 18 who will eventually die from
smoking-related disease? Or will we
allow the tobacco companies to shape
the debate and beat back our efforts to
protect children. Today, 4.1 million
children age 12 to 17 are current smok-
ers. Isn’t this enough for the tobacco
industry? Are we going to sacrifice
more of our children?

I have listened very carefully to all
sides on these issues. I have been told
that a tax that is too high will bank-
rupt the industry. I have been lobbied
by many claiming that without special
deals, the tobacco companies will not
agree to restrict advertising or will
litigate this legislation to death. But, I
have also heard from pediatricians;
public health officials; former Surgeon
General C. Everett Koop; and many
Washington State members of the
American Cancer Society, who have ex-
pressed their concerns by illustrating
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the human costs of the lies and deceit
utilized by the tobacco companies.

Tobacco kills more than 400,000
Americans every year. More people die
in this country from smoking related
illness than from AIDS, alcohol, car ac-
cidents, murders, suicides, drugs and
fires. Twenty seven percent of Ameri-
cans who die between the ages of 35 and
64 die from tobacco-related diseases.
Isn’t this enough? Why has it taken us
so long to get to this point of the de-
bate? 400,000 Americans die each year
while we do nothing.

We owe our children more. I owe the
children of Washington State more. I
have an obligation to push for the
toughest tobacco bill possible. I can
promise you that on my watch the to-
bacco companies get no special deal
and that protecting our children is
what controls the debate. It is not
what can the tobacco companies live
with, but is right for our children.

The tobacco bill that I support will
have economic sanctions that will
force corporate culture changes by the
industry. I will support efforts that pe-
nalize the companies if they continue
to prey on our children. And I will not
support anything that forgives an in-
dustry that sold a product that could
potentially kill five million children
alive today.

I have made some difficult decisions
and votes throughout this process. But,
I am proud of my votes to increase eco-
nomic barriers to prevent children
from purchasing cigarettes. I know the
tobacco companies hate these kind of
barriers. As we discovered in an inter-
nal Philip Morris document from 1981,
‘‘In any event, and for whatever reason,
it is clear that price has a pronounced
effect on the smoking prevalence of
teenagers.’’ There is no dispute on the
sensitiveness of children to price in-
creases. Both public health advocates
and the tobacco companies agree. The
public health community supports
these barriers and the tobacco industry
fears them. But some in the U.S. Sen-
ate disagree that price matters. I stood
up and said no you will not addict 3,000
children a day with cheap cigarettes.

Some of us argue on the floor that
without special immunity protection
or predictability, the tobacco compa-
nies will never accept tough advertis-
ing restrictions or consent to FDA reg-
ulation. To this I would respond simply
by saying if we make the look-back
surcharges so tough that without
major cultural changes companies will
see profits evaporate, we will get our
advertising restrictions. If we show
that these advertising strategies are
aimed at our children we will get these
restrictions. We do not need to give
special deals that allow tobacco com-
panies to walk away from their respon-
sibilities.

The tobacco companies have lied to
Congress and the American people now
they want to negotiate in good faith.
In the 1980’s, there was legislation in
the House of Representatives regarding
safe cigarettes. There is technology

that would allow tobacco companies to
manufacture a cigarette that was al-
most fire safe. The Safe Cigarette Act,
introduced by Representative MOAKLEY
was fought at every level by the indus-
try. They claimed that it was not cost
effective to make a cigarette that
would prevent the tragic death of chil-
dren in fires caused by a carelessly dis-
carded cigarette. Saving children from
a horrific death from fire was not
enough of an incentive for the manu-
facturers to sacrifice some of their bil-
lions of dollars in profits. Instead they
sacrificed children.

Now the industry wants immunity.
We are supposed to give them caps on
their liability and responsibility in ex-
change they will become responsible
corporate citizens. This claim simply
has no merit. They do not deserve any
special deals.

Will the tobacco companies challenge
these provisions in court? It is hard to
imagine an industry that has patented
their own brand of litigation and used
legal maneuvers to hide their deceit
and lies, walking away from another
opportunity to challenge restrictions
in court. If this industry wants to tie
this up in court for years to come, I
would say we need to make the look-
back surcharges so tough that their
own stock holders will not allow this
kind of irresponsible behavior. I cau-
tion the tobacco industry—if you want
to spend the next few years litigating
instead of cleaning up your practices
you may very well become extinct in
the next Century. What would the
world be like without the plague of to-
bacco? Maybe this is what the industry
should ask the American people?

I urge my Colleagues to think long
and hard about this debate. We will
never get another chance like this one
to really make the world a safer and
healthier place for our children. Let’s
side with our children today instead of
the tobacco companies.

Mr. WYDEN. Mr. President, the
international provisions of the tobacco
legislation have been the subject of
many hours of discussion and negotia-
tion. The current provisions serve as a
strong platform that I hope this body
will continue to build upon in the years
to come as we seek to protect all chil-
dren from the diseases and the eco-
nomic costs brought about by tobacco
use. I received letters which dem-
onstrate the breadth of support and the
importance the public health commu-
nity places on maintaining the inter-
national tobacco control provisions in
the tobacco legislation.

I ask unanimous consent to have
these letters printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

EFFECTIVE NATIONAL ACTION
TO CONTROL TOBACCO

May 20, 1998.
Hon. RON WYDEN,
Hart Senate Office Building,
U.S. Senate, Washington, DC.

SENATOR WYDEN: Last summer’s agreement
between the tobacco industry and the Attor-

neys General was flawed because of its fail-
ure to consider international tobacco and
health issues. We commend you for your
strong leadership on this issue and support
your efforts to ensure the greatest level of
protection possible from tobacco for all chil-
dren.

The international provisions in S. 1415 rep-
resent a good start. It is vital, however, that
they not be weakened at all and that serious
consideration be given to strengthening
them.

Thank you for your tremendous leadership
in protecting people from tobacco. We look
forward to working with you on this issue.

Sincerely,
American Association of Physicians of

Indian Origin; American Cancer Soci-
ety; American College of Preventive
Medicine; American Heart Association;
Association of Teachers of Preventive
Medicine; Campaign for Tobacco-Free
Kids; Interreligious Coalition on Smok-
ing OR Health; Latino Council on Alco-
hol and Tobacco; National Association
of County and City Officials; Partner-
ship for Prevention; Summit Health
Coalition.

LATINO COUNCIL ON
ALCOHOL AND TOBACCO,

Washington, DC, May 19, 1998.
Hon. RON WYDEN,
U.S. Senate, Senate Hart Office Building,

Washington, DC.
DEAR SENATOR WYDEN: The Latino Council

on Alcohol and Tobacco (LCAT), members of
the Hispanic Health and Education Working
Group and other Latino professionals want
to thank you and your staff for your hard
work in supporting international provisions
for tobacco control. You and your colleagues
are putting forth a signal, a good beginning,
a starting point for assuring that the chil-
dren of the world will be protected from the
unacceptable practices of the tobacco giants.

Latino parents, educators and public
health experts believe that US standards
should be upheld worldwide. Federal workers
should not support tobacco companies or
their subsidiaries abroad. International
agencies such as the World Health Organiza-
tion and the Pan American Health Organiza-
tions and non-profit organization should re-
ceive funding for their efforts to prevent,
treat and stop the spread of smoking related
diseases. Anti-smuggling provisions should
be strengthened. The US should be a leader
in the fight against the spread of tobacco re-
lated diseases. You have made it clear
through your efforts that public health has
no boundaries.

We trust that you will continue to work on
international tobacco control. We thank you
for your leadership and commitment to these
issues.

Sincerely,
JEANNETTE NOLTENIUS.

AMERICAN LUNG ASSOCIATION,
May 19, 1998.

Hon. RON WYDEN,
U.S. Senate, Washington, DC.

DEAR SENATOR WYDEN: Thank you for your
commitment to protect the world’s children
from tobacco. The American Lung Associa-
tion shares your concern that children
around the world are prime targets for the
tobacco industry. The international provi-
sions of S. 1415, as amended, represent a
strong first step toward curbing the world-
wide tobacco problem that the World Health
Organization calls a global epidemic.

The result of tobacco legislation should
not be to redirect the tobacco industry’s
focus from America’s children to children
elsewhere around the world. Because of your
efforts, the bill’s international measures will
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fund a public health effort around the world,
require cigarette labeling and permanently
stop the U.S. government from marketing
and promoting the export of cigarettes. We
cannot allow this progress to be rolled back
by weakening amendments on the Senate
floor.

Strong international tobacco control
measures are part of the sound tobacco con-
trol policy outlined by the public health
community and leaders like Dr. Koop and
Dr. Kessler. This approach also includes a
significant increase in the cigarette excise
tax, full authority for the Food and Drug Ad-
ministration, complete document disclosure,
strict penalties on the industry for market-
ing to children, protection from environ-
mental tobacco smoke, potent public health
programs and, of course, no special protec-
tions, like immunity or caps, for the tobacco
industry.

Sincerely,
JOHN R. GARRISON,

CEO and Managing Director.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Utah is recognized at this time.

Mr. KERRY. If I could just ask a par-
liamentary, procedural question.

Mr. HATCH. I will be happy to yield
without losing my right to the floor.

Mr. KERRY. Mr. President, with the
agreement of the Senator from Ari-
zona, we want to try to structure the
order for the next three speakers, if we
could. I ask unanimous consent that
after the Senator from Utah speaks——

Mr. MCCAIN. Senator DASCHLE.
Mr. KERRY. The minority leader be

recognized; and after the minority
leader, the Senator from New Hamp-
shire be recognized——

Mr. MCCAIN. Then do a tabling mo-
tion.

Mr. KERRY. At which point, Senator
MCCAIN will move to table.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. KERRY. I thank the Chair. And I
thank the Senator from Utah.

Mr. HATCH. You are welcome.
A critical component of our debate

must be the issue of this bill’s con-
stitutionality. This is a matter of ex-
treme seriousness.

We are considering a bill that is fun-
damentally flawed with respect to its
constitutionality. And that is despite
the fact that each one of us swore to
uphold the Constitution of the United
States of America when we were elect-
ed and sworn into this office.

Many skeptics, particularly in the
media, contend that Congress will pass
for political reasons any measure that
gains any sort of consensus, even if it
violates the Constitution.

I reject that. I certainly hope they
are wrong. I believe that the most im-
portant job that members of Congress
have is to protect, preserve, and defend
the Constitution of the United States.
And, as Judiciary Committee chair-
man, I take this job very seriously.

Why? The answer is, for over 2 cen-
turies the Constitution has been the
genesis of our liberty and a source of
America’s amazing growth and prosper-
ity.

The Constitution fosters liberty and
prosperity by circumscribing Govern-
ment’s ability to interfere in the lives
of the people. Thus, our Government is
termed one of limited powers.

In fact, I believe that the structure of
the Constitution—the separation of
powers, checks and balances, and fed-
eralism—and not the system of courts,
is the best protection of our liberties.

The salient fact is that the Constitu-
tion itself was designed to be, in the
words of Alexander Hamilton in the
Federalist No. 84, ‘‘in every rational
sense, and to every useful purpose, a
bill of rights.’’

One such constitutional mechanism
to protect liberty is limiting Congress’
legislative authority to only those laws
that are reasonably derived from its
enumerated powers contained in Arti-
cle I of the Constitution, which in prac-
tice means that such laws must be con-
sistent with the meaning of the Con-
stitution’s provisions and the Bill of
Rights. As such, Congress has a special
role in defending the Constitution and
safeguarding our liberty by policing
itself and by controlling its own appe-
tites.

I wholeheartedly agree with the sen-
timent of Justice Oliver Wendell
Holmes, who in 1904 gave the opinion
that, ‘‘It must be remembered that leg-
islatures are the ultimate guardians of
the liberties and welfare of the people
in quite as great degree as the
court[s].’’

So this is why we are having this de-
bate—to exercise our authority to en-
sure that any legislation that is passed
is, in fact, constitutional. Let us con-
found the cynics by doing the right
thing.

I pray that the Senate will consider
the constitutionality of the floor vehi-
cle and any other bill offered as a sub-
stitute. To skirt this issue would be to
violate our very oaths of office.

I believe that the bill now being con-
sidered in this chamber suffers from a
number of serious constitutional prob-
lems.

These problems permeate the bill.
Besides jurisprudential concerns,

there are significant practical consid-
erations, because passage of the bill
could result in constitutional chal-
lenges that, if successful, will nullify
the key sections of the bill. This is true
for the bill as reported, the bill as re-
written over the weekend, and the bill
as modified on the floor on Monday.
Removal of many ‘‘consensual’’ items
to a new title XIV has not addressed
these concerns.

Mr. President, if key provisions in
the bill are nullified, the efforts of Con-
gress to enact an effective and truly
comprehensive antismoking, antisnuff,
plan will be severely impaired and vir-
tually nothing will have been done to
effectively reduce youth smoking.

I want to stress that the constitu-
tional problems primarily arise be-
cause the Commerce version and sev-
eral other major bills have moved from
being a codification of the June 20,
1997, proposed agreement—which con-

templated voluntary participation of
the tobacco companies—to tax-and-
spend and command-and-control legis-
lation.

Without the voluntary participation
of the tobacco companies—and the
State attorneys general—both the so-
called ‘‘look-back’’ provisions and ad-
vertising restrictions contained in this
Commerce bill become constitutionally
problematic. These and other constitu-
tional problems raise first amendment,
bill of attainder, takings clause, and
due process clause issues.

More specifically, without the vol-
untary cooperation of the parties, the
advertising ban contained in S. 1415 as
amended will probably fall. This is a
shame, because almost all health ex-
perts believe that restricting advertis-
ing is necessary in order to reduce teen
smoking. The advertising restrictions
in the Commerce bill are contained in
both the protocol and in a section that
codifies an FDA rule that also restricts
otherwise lawful tobacco advertising.

The Supreme Court, in the 1996 deci-
sion 44 Liquormart, Inc. v. Rhode Is-
land, emphasized that any restrictions
on truthful advertising must receive
the highest scrutiny, and be narrowly
tailored to meet the statutory goal.
They required that other less restric-
tive alternatives be employed to re-
solve problems before speech is
censored.

The majority of scholars and lawyers
who have looked at the issue agree
that unless the tobacco companies vol-
untarily waive their constitutional
rights, which is what they did in the
June 20, 1997, agreement, most restric-
tions on the advertising of a lawful
product, such as tobacco, would run
afoul of the first amendment.

Indeed, most conclude that the re-
strictions contained in the protocol
and FDA rule are not narrowly tailored
and that other alternatives exist to re-
duce teen smoking.

Experts from the left to the right
agree. Professor Laurence Tribe of Har-
vard Law School; Judge Robert Bork;
Floyd Abrams, one of the most notable
first amendment lawyers; the liberal
ACLU and the conservative Washing-
ton Legal Foundation, all oppose these
advertising restrictions as unconstitu-
tional. It does not matter whether the
restrictions arise from the codified
FDA rule or in the settlement itself,
both are unconstitutional. Let me just
read to you some of their views.

Let us take the testimony of Floyd
Abrams before the Senate Judiciary
Committee on February 10, 1998:

Any legislation of Congress which would
purport to do by law what the proposed set-
tlement would do by agreement in terms of
restricting constitutionally protected com-
mercial speech, is, in my estimation, des-
tined to be held unconstitutional. . . . It is
unlikely that, at the end of the day, the
FDA’s proposed regulations could survive
First Amendment scrutiny.

That was given before the Senate Ju-
diciary Committee on February 10,
1998.
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Let me go to the next chart here.

These are quotes by the American Civil
Liberties Union to the Senate Judici-
ary Committee on February 20, 1998.

Both the legislation and proposed regula-
tion by the Food and Drug Administra-
tion. . .are wholly unprecedented and, if en-
acted, will most likely fail to withstand con-
stitutional challenges.

There are solid arguments.
Let us go to the next one.
The next chart is of Judge Robert

Bork, dated January 16, 1996, when he
said:

The recent proposal of the FDA to restrict
severely the First Amendment rights of
American companies and individuals who, in
one way or another, have any connection
with tobacco products [is]. . .patently un-
constitutional under the Supreme Court’s
current doctrine concerning commercial
speech as well as under the original under-
standing of the First Amendment.

Those are very strong arguments
from well-established constitutional
authorities.

I also have a letter, dated March 17,
1998, from Floyd Abrams, to Senator
MCCAIN, concluding that the FDA re-
strictions are as violative of the first
amendment as the somewhat broader
advertising restrictions contained in
the protocol of the Commerce bill. I
ask unanimous consent that letter be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

CAHILL GORDON & REINDEL,
NEW YORK, NY, MARCH 17, 1998.

Re proposed restrictions on cigarette adver-
tising.

Hon. JOHN MCCAIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR MCCAIN: I take the liberty
of writing to you with respect to the ques-
tions you posed to the Clinton Administra-
tion concerning its views about and general
support of S. 1415. In my view, your ques-
tions were particularly well taken given that
any ban on truthful advertising of products
that may lawfully be sold to adults—whether
of cigarettes or any other product—raises
very serious First Amendment issues. Re-
grettably, the same cannot be said of the Ad-
ministration’s response to you by letter
dated February 27, 1998. In that letter and its
attachment, the Administration claims that
the ‘‘significant constitutional concerns’’
and ‘‘difficulties’’ it believes are raised by S.
1415 are not presented by the proposed FDA
regulations on tobacco product advertise-
ments. That is not the case, not in my view
nor that of many others who have studied
the FDA rule and opined on its constitu-
tionality.

The expansive sweep of the proposed FDA
rule makes it no less constitutionally infirm
than the advertising restrictions in S. 1415.
The scope of the rule tells the story. All cig-
arette advertising would be banned in any
media other than ‘‘permissible outlets’’ such
as newspapers, magazines, periodicals and
billboards. Those outlets would, in turn, be
liable to criminal prosecution and the entry
of civil injunctions if they published any cig-
arette advertisements other than ones in
black and white text containing a second
warning statement in addition to the current
Surgeon General’s warning. The only excep-
tion to the text-only requirement would be
for certain ‘‘adult’’ publications, a category

that apparently would exclude such mass-
circulation magazines as Better Homes and
Gardens, Life, National Enquirer, Newsweek,
People, Popular Science, Sports Illustrated,
and TV Guide. Adults, of course, comprise
the vast majority of the readers of these pub-
lications.

That the proposed FDA rule’s extreme
breadth and rigidity would serve to all but
ban cigarette advertising to adults should be
indisputable. What else can be said of a pro-
posed regulation which would ban all out-
door advertising within 1,000 feet—over three
football fields in every direction—from any
playground or school anywhere in the na-
tion? The 1,000-foot rule seems particularly
gratuitous in view of the fact that it would
ban advertising that FDA, by virtue of its
proposed text-only requirement, already has
sought to strip of the features FDA claims
make it appealing to young people. The un-
bridled sweep of these restrictions is in no
manner tailored to their supposed aim. This
is particularly true given the availability of
far less speech-restrictive alternatives to an
ad ban, including stricter enforcement of ex-
isting underage sales restrictions and enact-
ment of tougher new laws against sales of
cigarettes to minors.

The Administration cannot seriously quar-
rel with the reality that by so severely limit-
ing the placement and the nature of ‘‘infor-
mational messages’’ that advertise tobacco
products to adults, those messages will no
longer reach them. That result, the Supreme
Court repeatedly has held, is unconstitu-
tional—the government may not ‘‘reduce the
population . . . to reading only what is fit
for children.’’ Butler v. Michigan, 352 U.S. 380,
383 (1957), see also Reno v. American Civil Lib-
erties Union, 117 S. Ct. 2329, 2346 (1997); Sable
Communications Inc. v. FCC, 492, U.S. 115
(1989); Bolgar v. Youngs Drug Products Corp.,
463 U.S. 60, 71–72 (1983). In short, the FDA
rule is no constitutional panacea. It, too,
suffers the same fatal flaws evident in any
scheme seeking broadly to ban truthful, non-
deceptive advertising for a legal product.

In sum, I respectfully submit that the pro-
posed FDA regulation could not withstand
judicial scrutiny under the First Amend-
ment.

Sincerely,
FLOYD ABRAMS.

Mr. HATCH. There are other provi-
sions of the bill that are constitu-
tionally infirm.

The look-back penalties in the Com-
merce bill, which are imposed on the
tobacco companies if teen smoking
does not meet certain goals for reduc-
tion, are subject to constitutional chal-
lenge unless they are voluntarily
agreed to by the tobacco companies.

I must add that the Commerce bill
now terms the penalties ‘‘surcharges,’’
but this simply is an attempt to ele-
vate form over substance. No matter
how it is termed, these payments are
the functional equivalent of fines.

Chief among the grounds for chal-
lenging this provision is due process.

The Supreme Court has held that im-
posed penalties must be related to the
objective of the legislation. Penalties
should not be imposed without a show-
ing of fault. I refer you to the Vlandis
v. Kline case (412 U.S. 441) in 1973 which
held that penalties without fault cre-
ate an ‘‘irrebuttable presumption.’’

Given what we know—or do not
know—about how teens react to adver-
tising, it is possible that even if the to-
bacco industry does all that it can to

prevent teen smoking, the target will
not be met.

Moreover, besides the look-back pen-
alties, the Commerce bill contains an
additional provision that companies
lose their liability cap protection if un-
derage smoking exceeds the targets by
a set amount. This is also done without
a showing of fault.

Thus, it is clear that a court would
interpret the Commerce bill’s penalties
as punitive. It is possible, then, that
the look-back provisions could fall
under the provision in the Constitution
that prohibits Congress from passing a
bill of attainder.

I refer my colleagues to the
Cummings v. Missouri case (71 U.S. 277)
in 1867. George III and the Parliament
had used bills of attainder to punish
their political enemies, and the fram-
ers of the Constitution wisely forbade
Congress from doing the same.

Certain payments made by the indus-
try raise fifth amendment takings
clause issues. For instance, it could be
argued that some of the payments
made by the industry constitute a
forced seizure of money. The initial $10
billion up-front payment and the first
six annual payments are owed regard-
less of whether there are any tobacco-
related incomes and regardless of
whether there are any tobacco sales.

I might also direct my colleagues at-
tention to a new provision which ex-
tends liability to the parent companies
of tobacco subsidiaries, such as R.J.
Reynolds and Philip Morris, just to
mention two. The effect of that provi-
sion would be to extend the penalties
to the conglomerates’ food business,
for example, even though they have
independent operations and no fault on
their part has been shown.

These payments can neither be char-
acterized as a tax or a licensing fee and
would constitute uncompensated
takings under the fifth amendment. I
refer, for example, to Webb’s Fabulous
Pharmacies, Inc. v. Beckwith (499 U.S.
155, 162–163), a 1980 case where cash and
bank account seizures were held to be
uncompensated takings under the fifth
amendment.

The current version of the Commerce
bill requires all tobacco manufacturers
to release attorney-client and work
product documents to the FDA and es-
tablish, finance, and run a document
depository. Now, while this is a worth-
while goal,

I believe that the wrongdoings of the
tobacco companies have been hidden
for far too long and this information
should be brought to the light of day to
help the FDA in regulating tobacco and
assuring the public health.

What some of my colleagues fail to
appreciate is that it must be done in a
constitutional manner, or it is all for
naught.

We must remember that the June 20
settlement agreement presupposed vol-
untarily participation by the tobacco
companies in releasing proprietary
documents and in establishing and fi-
nancing the document depository.
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While litigation documents already
made public can be forwarded to the
FDA, it is problematic that the indus-
try could be required to release addi-
tional documents, especially work
product, confidential, or privileged
documents. Such documents are prop-
erly defined by the fifth amendment. I
refer you, for example, to the Nika
Corp. v. City of Kansas City (582
F.Supp. 343 (W.D.Mo.)), a 1983 case,
where the corporation’s documents
were held to constitute property under
the fifth amendment.

Moreover, pursuant to the same the-
ory, the forced funding by the industry
of the depository—the leasing of the
building, the salaries of the personnel—
indeed as for any confiscation of cash
or other valuable assets, would con-
stitute a taking under the fifth amend-
ment requiring compensation. I refer
you to Webb’s Fabulous Pharmacies,
Inc.

Let me conclude my remarks by say-
ing unless we have the voluntarily par-
ticipation of the tobacco industry, I
doubt that a comprehensive bill like
the present Commerce bill could be im-
plemented. Such a bill will undoubt-
edly be successfully challenged in the
courts, and I believe the litigation and
the inevitable appeals could take years
to resolve.

In other words, I make the case that
if this bill passes in its current form,
without the cooperation of the tobacco
companies, which will be the case, then
it will be litigated for at least 10 years.

And in the end, I believe, it is likely
to be overturned because it will be
found unconstitutional. If that is so,
then we are risking the lives of 10 mil-
lion more kids who will become ad-
dicted to tobacco and die prematurely
as a result of our failure to do the right
thing, right now, on the floor of the
Senate and in the House of Representa-
tives.

It is important that these constitu-
tional issues be addressed. It is impor-
tant we not ignore the Constitution. It
is important that we uphold the Con-
stitution.

I know that the health of our chil-
dren is of paramount concern to all of
my colleagues. So let us at least do the
right thing and pass a bill that is con-
stitutional. The protection of the Con-
stitution and the promotion of public
health are not inconsistent goals. The
American people demand both and we
should give it to them.

I hope all who are here today will
pause a moment to consider this.

This total cost of this bill has been
estimated by some to be $516 billion,
although I believe it is far higher.

It is estimated that the bill will re-
sult in a price per pack cost increase of
$1.10 per pack, although this is at the
manufacturers’ level and I believe it
will go higher.

There are a whole raft of other add-
on costs not included in the $1.10 fig-
ure: the wholesaler and retailer mark-
ups; the impact of growing contraband
sales which divert revenues; possible

triggering of the look-back provisions;
and new state excise taxes. That is why
several analysts who have done de-
tailed economic models have concluded
that the cost will be over $5 per pack,
or over $50 per carton, of cigarettes.

These are important considerations.
If we do not rectify the situation and

approve a constitutional measure, then
I think everybody who votes for this
bill would deserve a great deal of criti-
cism for what has happened. What real-
ly bothers me, to be honest with you, is
how some who represent the public
health community choose to ignore
these issues. Their motives seem to be
directed more at punishing the tobacco
companies than at securing a tough,
workable bill.

Nobody dislikes the tobacco compa-
nies more than I do, and nobody has
fought harder to try to get the tobacco
companies put in line.

But frankly, unless they come on
board, unless we can bring them to the
table, this whole thing could amount
to an exercise in futility. The constitu-
tionality issue is key here, and I just
don’t see how we can continue to ig-
nore it.

Mr. DASCHLE addressed the Chair.
The PRESIDING OFFICER (Mr.

SMITH of Oregon). The Democratic
leader.

Mr. DASCHLE. Mr. President, I know
we are about to come to a vote on this
amendment. I begin simply by com-
plimenting the sponsors of the amend-
ment for what I know is a well-in-
tended effort to address one of the
most consequential of all the issues we
must face. I certainly don’t deny a very
strong case can be made for following
through with what is described as the
intent of this amendment. I happen to
come down on the other side, and I am
going to try to explain the reasons why
I believe this amendment ought to be
defeated. But it is not without high re-
gard for the sponsors, both Senator
GREGG and Senator LEAHY, and the ef-
fort they are making.

Let me just say, as to the question of
immunity, one thing that I think needs
to be said is that there is no immunity
in this bill, period. There is none. No
one should be misled. There is no im-
munity in this legislation. There are
ways with which we deal with the to-
bacco companies and their legal stand-
ing, but no one should say that the bill
provides immunity for the tobacco
companies. On the issue of immunity, I
think the managers of the bill have
made great progress over the course of
the last week. Working with the ad-
ministration, they have improved dra-
matically what was done initially in
the Commerce Committee. What the
Commerce Committee itself did, in my
view, is raise serious concerns that I,
frankly, felt had to be addressed if, in-
deed, we were going to resolve the
overall issue of how we approach to-
bacco policy in the future.

There were special protections for
the tobacco industry that were written
into the committee bill originally,

which I believe were very, very seri-
ously in error as a matter of public pol-
icy. For example, allowing parent com-
panies of tobacco companies total im-
munity would have been wrong. To say
that we are going to ban all claims
based on addiction would have been
wrong. To say that we were going to
prevent State courts from hearing all
claims would have been wrong.

Mr. President, I want to make sure
that all of our colleagues understand
that every one of those special provi-
sions has now been eliminated. All of
those special provisions no longer
exist. The managers’ amendment,
which is now part of the bill, has elimi-
nated all of them. The only remaining
provision is a cap on yearly payments,
and that cap has been raised from $6.5
billion to $8 billion. So before any Sen-
ator is called upon to make their vote,
I hope they understand that simple
fact—perhaps I should say those simple
facts. There is no immunity in this
bill; there are no special protections,
unlike what was reported out of the
Commerce Committee. What is left is a
cap that has been raised by $1.5 billion
annually.

Let me emphasize something else
about that cap. The cap is available
only to those companies that agree to
additional advertising restrictions be-
yond what is contained in the FDA
rule. They have to commit never to
challenge the entire bill to be eligible
to come under that cap. They can’t ad-
vertise and they can’t challenge the
provisions of this legislation just to be
eligible. And then there is one more
thing. Everybody needs to understand
that in order just to be able to do that,
they have to pay out an upfront pay-
ment of $10 billion. So here is what we
are offering the tobacco companies:
You pay the country $10 billion; you
agree to limit your advertising way be-
yond what the FDA rule will provide.
You also agree not to challenge the
provisions within this bill, and then we
will fit you under an $8 billion liability
cap. And only those companies which
make those commitments are eligible.
Only those companies that make those
commitments will have State suits set-
tled.

Any company that says, ‘‘Wait a
minute, that is too high a price. You
are asking me to limit my advertising
way beyond what FDA is going to tell
me. You are telling me that I have to
accept every provision in this legisla-
tion. You are telling me I have to pay
forth $10 billion, and if I don’t do that,
you are saying I still have to face all
those court suits in the States’’—well,
companies that refuse to sign the pro-
visions under this bill get absolutely
nothing. So a tobacco company is faced
with the prospect of coming under an
$8 billion liability cap by agreeing to
all these additional provisions or get-
ting nothing, under this legislation.
They will continue to face lawsuits in
the States if they don’t sign onto the
provisions that we have laid out in this
legislation.
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But it even gets more complicated

for tobacco companies. We are not giv-
ing anything away by putting in an $8
billion cap. We are getting something
we can’t get through our own legisla-
tion. We can’t legislate the advertising
restrictions that go beyond the FDA
rule without raising first amendment
questions. And we could not prevent
the tobacco industry from challenging
other provisions of the bill. That is a
problem. The cap is our way of address-
ing that particular, very serious prob-
lem.

Let me remind my colleagues of what
the tobacco companies have to do to
come under that $8 billion yearly cap,
beyond what I have already mentioned.
Of course, I have mentioned the adver-
tising restrictions. I have mentioned
the upfront payment. I have mentioned
that they have to agree not to chal-
lenge the terms of the legislation, not
to challenge the FDA authority. They
cannot challenge the look-back sur-
charges. That is, they can’t challenge
the provisions that hold them account-
able for reducing youth and teenage
smoking. They can’t challenge those
look-back provisions or any of the pay-
ments, for if they challenge any of
that, it is all over and they are back
right where they started. They fall out-
side the cap and they are subject to
every single state lawsuit and the un-
limited liability that they are facing
right now.

Let me also remind my colleagues
that the tobacco companies will lose
the protection of the cap if they fail to
comply with any one of the terms—not
all of them; all they have to do is miss
on one of them.

So, Mr. President, I don’t know how
you get any tougher than that. Even if
the companies comply with all of those
provisions, they could lose the cap for
other reasons: If they miss the youth
smoking targets by 20 percent or more,
if they are caught smuggling or aiding
and abetting smuggling, and if they
fail to make an annual payment within
the year that it is owed. All of those
additional criteria are locked in with
this bill.

So I don’t know, Mr. President. It
sounds to me like that is about as
tough as it gets. First of all, they have
more restrictions than they have ever
had in any other set of circumstances.
They are required to pay more money.
They are subject to discipline each and
every year with regard to an array of
very tight provisions. And what they
get in return is an $8 billion cap on li-
ability.

Mr. President, I will oppose the
Gregg amendment because I believe the
managers’ amendment approaches the
issue in the right way.

It gives protection only to those to-
bacco companies that go further than
we legislate, that acknowledge the
need to limit advertising in a way that
we can’t legislate in this bill. The
other tobacco companies, those that do
not sign up, will have no cap and will
continue to fight it out in the courts in

all of the States where these cases are
being contested.

I think we have to do all we can to
reduce teen smoking. Additional adver-
tising restrictions and a commitment
made by tobacco companies not to
challenge the law will increase our
likelihood of success—not decrease it,
increase it.

Mr. President, for all those reasons,
as well-intended as this amendment is,
I hope my colleagues will think very
carefully and very conscientiously
about how important this question be-
fore the Senate truly is. We must do
what we can to ensure passage of this
legislation, to ensure that we stay
tough on these companies, that we
make them to do what we know they
must do to reduce teen smoking, and to
comply with the intent and the spirit
of our objectives in this law.

I yield the floor.
Mr. GREGG addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from New Hampshire.
Mr. GREGG. Mr. President, I under-

stand the regular order is that I am
recognized, and then the Senator from
Arizona is to be recognized for a ta-
bling motion.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GREGG. Mr. President, a lot of
folks have spoken today, and I reserved
commenting on each speech until this
time. I recognize that we want to get
on with a vote—I don’t want to delay
that process—but I believe a few points
need to be made to clarify the ground,
to blow the smoke away, if I may use
that metaphor, from the issue.

Let’s begin with the question of im-
munity and whether or not immunity
is granted in this bill.

Immunity for the purposes of this de-
bate has become a term of art. Like so
many terms that we use here in the
Senate, it may not be the most precise
term but it is the term that accurately
from the political standpoint defines
the event here.

The fact is that under this bill the
tobacco industry is going to be given a
special preferential position in the
order of American commerce, a posi-
tion which no other industry will have,
a position which is totally outside of
the traditional manner in which we
have managed our marketplace under
our capitalist system.

The limitations in this bill on the
ability of individuals who have been
harmed by the tobacco companies are
considerable. They are significant and
they will impact people. Pure logic
tells you this, because, obviously, if
the argument is being made that the
only way you can get the tobacco com-
pany to come back to the table is if
you give them these protections, there
must be something pretty darned sub-
stantive to these protections.

So very obviously the limitations
which are being placed on the capacity
of the American consumer to recover
for the damage that has been caused to
him or her by the tobacco companies

are significant, if this bill passes. Let
me list a few of them.

There will be limitations on the
amount of recovery on punitive dam-
ages because there is a cap. There will
be limitations on the amount of dam-
ages recovered from compensation
damages because there is a cap. There
will be a preemption of actions by
States, municipalities, and counties for
future claims. There will be immunity
for wholesalers, retailers, insurers, and
the ingredient suppliers for past and
future claims. There will be, most im-
portantly, a structure set up where the
tobacco companies will pick who is
going to be the winner and who is
going to be the loser on the issue of
lawsuits brought against them.

What an ironic situation, as I have
said before on this floor.

The way this cap works, it is the first
person to the courthouse to get a set-
tlement who gets the money. And the
tobacco companies, since they are the
ones being sued, can pick who is going
to win. If they are sued by three dif-
ferent groups—a group of school-
teachers from New Hampshire, a group
of kids from Pennsylvania, a group of
friends from Ohio, and another group of
friends from Illinois—they can settle
with the friend from Ohio, and the
friends from Illinois. If the cap is used
up, the schoolteachers and the kids are
out of it. They are out of it for that
year, and they well may be out of it
forever depending on how much the cap
is used up, and in the next year, also.

So the people who are injured who
have brought the lawsuit find them-
selves in the impossible position, or the
ironic position, at a minimum, of hav-
ing to go to the tobacco companies on
bent knees and say, ‘‘Please settle with
me first so I can get into the fund be-
fore somebody else,’’ which means that
you inevitably create not an adversar-
ial relationship but a supplicant rela-
tionship between those who are suing
and those who are being sued, which is
not in the tradition of the American
jurisprudence system, to say the least.

Equally important, the concept that
an industry will have protection from
lawsuits in the marketplace is anti-
thetic to the American concept of a
free market. The protection that con-
sumers have today, no matter what
product they buy, is they can go into
the courtroom, if they are harmed by
that product, and get redress. There
are a lot of other ways they can get re-
dress, too. But the primary redress is
that they can go into that courtroom
or one of the primary redresses, if they
have been physically damaged, or if
somebody in their family has been
killed, and they can get a recovery, if
they can make their case. That is
called the free market system. It is
called the capitalist system. Under this
proposal, that doesn’t work.

Mr. KERRY. Mr. President, will the
Senator yield for a question?

Mr. GREGG. No, I am going to make
my statement. I know the Senator
from Massachusetts has made his on a
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series of occasions, and then we are
going to go to a vote. I am not going
back and forth carrying this on any
further. I am going to make my state-
ment. I have maintained a fair amount
of reservation. So I didn’t extend this
debate for a lengthy period. I would
like to get us to a vote.

Mr. KERRY. Fair enough. Might I
ask, Mr. President, if the Senator
would give me some idea of the length
of time he expects to speak?

Mr. GREGG. I expect to speak for
about another 10 minutes.

Mr. KERRY. I thank the Senator.
Mr. GREGG. So the marketplace is

being fundamentally changed for one
industry alone, the tobacco industry.
That, in my opinion, is obviously a
mistake.

Why is this being done? Representa-
tion as to why it is being done was
made by a number of Senators, and I
think they are accurate to their theo-
ries as to why it is being done. It is
being done, to quote the Senator from
Rhode Island, because they hope to
bring the tobacco companies back to
the table by putting in this significant
benefit, which is protection from liabil-
ity, immunity, or a form of immunity
at a minimum.

It was interesting that the Senator
from Utah, who is very familiar with
this issue, said that even the caps, as it
is presently structured, aren’t strong
enough to bring—they aren’t enough
protection to the tobacco industries to
bring them back to the table, that they
don’t do enough, that they don’t go far
enough. That is an interesting com-
ment, because what we do know is that
the tobacco companies are not at the
table right now. In fact, we know from
the statement of the chairman of one
of the tobacco companies that they
have walked away from the table, and
to quote him, ‘‘There is no process
which is even remotely likely to lead
to an acceptable comprehensive solu-
tion this year.’’

So they are not planning to come
back to the table. Yet, here we have
this deal which has been made, as I
mentioned earlier, a deal with the
devil, the producers of this product,
which kills people and addicts people,
and the devil walked away from the
table. And now we have the unseemly
situation of the U.S. Congress chasing
after the devil saying, ‘‘Please take my
plan. Please take it. Take it, please.
Please, please take this protection that
we are offering.’’ It really is unseemly.
It is inappropriate. More importantly,
it doesn’t make any sense.

Why, if they are no longer partici-
pants in this process, would we want to
give them a protection which no other
industry in this country has today—it
makes no sense—on the wish and the
prayer that they are going to come
back to the table someday in the fu-
ture? I don’t think so. I think it makes
absolutely no sense that we should be
making such a fundamental change in
the way we manage our market, such a
fundamental way in the way we man-

age our jurisprudence system, on a
wish and a hope and a prayer that an
industry, which has shown itself to be
so endemically irresponsible, will for
some reason suddenly become respon-
sible and return to the table. I find
that to be a concept which holds very
little validity.

But the most substantive reason to
support the amendment which has been
offered by myself and the Senator from
Vermont and to change the language in
this bill—remember the language
which we are offering here was the
original language of the healthy kid
amendment, which was supported by
the President. I must say somebody
should ask the President why he has
changed his position on this because he
did support this language initially. He
formally and bluntly supported it.

But the primary concern here for
supporting this language is this. We
have an industry which produced a
product that they knew killed people,
and the evidence is conclusive on that.
We have an industry which produced a
product that they knew was addictive.
Not only did they know it was addict-
ive, but they increased the contents of
that addictive part of the process, the
nicotine, in order to increase the
addictiveness of the product. They pro-
duced a product that was addictive,
and they knew it was addictive. And
then they took this product which
killed people, which they knew killed
people, which was addictive and which
they knew was addictive, and they tar-
geted the sales of it on our kids.

This is not an industry which de-
serves special protection from the U.S.
Congress. Call it immunity, call it lim-
ited liability, use whatever term of art
you want to use, but the fact is, this is
an extraordinary step of special protec-
tion for an industry which has pro-
duced a product which is fundamen-
tally bad, which they knew was bad,
and which they targeted on kids.

While this Congress refuses to give
that type of protection to other indus-
tries which are producing products
which save lives—we do not give pro-
tection to medical devices which save
lives; we do not give protections to
automobile manufacturers that im-
prove the style of life; we do not give
protections to the computer manufac-
turer that improves the style of life; we
don’t give protections to the drug man-
ufacturers that improve the style of
life—we are going to give protection to
the cigarette manufacturer, the to-
bacco producer that produced a product
that kills you, that is addictive, and
that was targeted on kids.

The choice I think here is pretty
clear. We can stick with a system that
has worked for 200 years, called the
marketplace, where the consumer has
the right to go into the court system
and defend themselves and get a rea-
sonable recovery, or we can structure a
brand new system to protect an indus-
try which has proven itself beyond any
test to be a dishonorable industry,
which has tried to destroy the lives of

many Americans in order to sell its
product.

From my standpoint, the choice
should be simple. I hope the Members
of the Senate will join with me and a
fair number of other folks and Senator
LEAHY, who has been a strong advo-
cate—and I very much appreciate his
participation as a cosponsor of this
amendment—in passing our amend-
ment to eliminate this liability limita-
tion by defeating the motion to table
which is going to be made by the Sen-
ator from Arizona.

I would like to say at this point be-
fore we go to the motion, I thank the
Senator from Arizona for his courtesy
and the Senator from Massachusetts
for his courtesy in moving this amend-
ment to a vote. I appreciate their cour-
tesy. They have been more than fair in
allowing us the opportunity to bring
this forward and do it in a timely man-
ner. I thank them for that.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Arizona is recognized.
Mr. MCCAIN. Mr. President, I move

to table the Gregg amendment.
Mr. KERRY. Mr. President, before

the Senator so moves, I would just ask
him if he might answer one question.

Mr. MCCAIN. I will be glad to yield
for a question from the Senator from
Massachusetts.

Mr. KERRY. Mr. President, without
prolonging this, I would ask the Sen-
ator from Arizona if he would agree—
since there is no immunity and no li-
ability limitation but only a cap on
how much liability—that voting to sus-
tain the cap and against the Gregg
amendment is, in fact, completely con-
sistent with the budget amendment
vote?

Mr. MCCAIN. That is a very articu-
late and enlightening question. The an-
swer is, the Senator is exactly right.
Actually, it is a very important point.

I move to table the Gregg amend-
ment and ask for the yeas and nays on
amendment No. 2433.

The PRESIDING OFFICER. Is there a
sufficient second? There appears to be
a sufficient second.

The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the motion
to table the underlying Gregg amend-
ment No. 2433. The yeas and nays have
been ordered. The clerk will call the
roll.

The assistant legislative clerk called
the roll.

Mr. LOTT (when his name was
called). Present.

Mrs. BOXER (when her named was
called). Present.

The result was announced—yeas 37,
nays 71, as follows:

[Rollcall Vote No. 145 Leg.]

YEAS—37

Akaka
Bennett
Biden
Breaux
Byrd
Chafee

Daschle
DeWine
Dodd
Faircloth
Feinstein
Ford

Frist
Glenn
Gorton
Graham
Harkin
Hatch
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Helms
Hollings
Hutchison
Inouye
Jeffords
Kerry
Kohl

Landrieu
Levin
Lieberman
Mack
McCain
McConnell
Murkowski

Robb
Rockefeller
Sessions
Stevens
Thurmond

NAYS—61

Abraham
Allard
Ashcroft
Baucus
Bingaman
Bond
Brownback
Bryan
Bumpers
Burns
Campbell
Cleland
Coats
Cochran
Collins
Conrad
Coverdell
Craig
D’Amato
Domenici
Dorgan

Durbin
Enzi
Feingold
Gramm
Grams
Grassley
Gregg
Hagel
Hutchinson
Inhofe
Johnson
Kempthorne
Kennedy
Kerrey
Kyl
Lautenberg
Leahy
Lugar
Mikulski
Moseley-Braun
Moynihan

Murray
Nickles
Reed
Reid
Roberts
Roth
Santorum
Sarbanes
Shelby
Smith (NH)
Smith (OR)
Snowe
Specter
Thomas
Thompson
Torricelli
Warner
Wellstone
Wyden

ANSWERED ‘‘PRESENT’’—2

Lott Boxer

The motion to lay on the table the
amendment (No. 2433) was rejected.

Mrs. BOXER. Mr. President, I wish to
inform the Senate of the reason I voted
‘‘present’’ on the Gregg amendment re-
lated to liability limits for tobacco
companies.

I abstained on this vote because my
husband’s law firm is co-counsel in sev-
eral lawsuits against tobacco compa-
nies filed in California state court by
health and welfare trust funds.

The Ethics Committee has advised
me that voting on an amendment such
as this ‘‘would not pose an actual con-
flict of interest’’ under the Senate Code
of Conduct.

However, I decided that this vote
could create the appearance of a con-
flict of interest and therefore I ab-
stained by voting ‘‘present.’’

Mr. MCCAIN addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. GRAMM. Could we have order,

Mr. President? I can’t hear.
The PRESIDING OFFICER. The Sen-

ate will come to order.
Mr. MCCAIN addressed the Chair.
Mr. LEAHY. Mr. President, the Sen-

ate is still not in order.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. The Senator from Mas-

sachusetts seeks recognition.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KERRY. I send an amendment to

the desk.
Mr. GRAMM. Parliamentary inquiry,

Mr. President.
No amendment is in order.
The PRESIDING OFFICER. An

amendment to the bill is in order. Is
this an amendment to the bill?

Mr. MCCAIN. It is a second degree
amendment.

Mr. LEAHY. I suggest the absence of
a quorum. Mr. President, I suggest the
absence of a quorum.

Mr. MCCAIN. Mr. President, I am rec-
ognized, I believe.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. MCCAIN. No one else can suggest
the absence of a quorum.

Mr. President, is it in order to send a
second-degree amendment?

The PRESIDING OFFICER. A sec-
ond-degree amendment is already pend-
ing.

Mr. MCCAIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MCCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senate is not in order.
The Senator from Arizona.
Mr. MCCAIN. Mr. President, I know

of no further debate on the Gregg sec-
ond-degree amendment.

Mr. GRAMM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas.
MOTION TO RECOMMIT WITH AMENDMENT NO. 2436

Mr. GRAMM. I send a motion to the
desk and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report the motion.

The legislative clerk read as follows:
The Senator from Texas, [Mr. GRAMM]

moves——

Mr. MCCAIN. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

Mr. LEAHY. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
The clerk will read the amendment.
The legislative clerk read as follows:
The Senator from Texas [Mr. GRAMM]

moves to recommit the bill, S. 1415, to the
Committee on Finance with instructions to
report back forthwith with all amendments
agreed to in status quo and with the follow-
ing amendment No. 2436 for [Mr. GRAMM], for
himself and Mr. DOMENICI.
SEC. 1406. RESOLUTION OF AND LIMITATIONS ON

CIVIL ACTIONS.
(a) STATE ATTORNEY GENERAL ACTIONS.—
(1) PENDING CLAIMS.—With respect to a

State, to be eligible to receive payments
from the State Litigation Settlement Ac-
count, the attorney general for such State
shall resolve any civil action seeking recov-
ery for expenditures attributable to the
treatment of tobacco related illnesses and
conditions that have been commenced by the
State against a tobacco product manufac-
turer, distributor, or retailer that is pending
on the date of enactment of this Act.

(2) FUTURE ACTIONS BASED ON PRIOR CON-
DUCT.—With respect to a State, to be eligible
to receive payments from the State Litiga-
tion Settlement Account, the attorney gen-
eral for such State shall agree that the State
will not commence any new tobacco claim
after the date of enactment of this Act
(other than to enforce the terms of a pre-
vious judgment) that is based on the conduct
of a participating tobacco product manufac-
turer, distributor, or retailer that occurred
prior to the date of enactment of this Act,
seeking recovery for expenditures attrib-
utable to the treatment of tobacco induced
illnesses and conditions against such a par-

ticipating tobacco product manufacturer,
distributor, or retailer.

(3) APPLICATION TO LOCAL GOVERNMENTAL
ENTITIES.—The requirements described in
paragraphs (1) and (2) shall apply to civil ac-
tions commenced by or on behalf of local
governmental entities for the recovery of
costs attributable to tobacco-related ill-
nesses if such localities are within a State
whose attorney general has elected to re-
solve claims under paragraph (1) and enter
into the agreement described in paragraph
(2). Such provisions shall not apply to those
local governmental entities that are within a
State whose attorney general has not re-
solved such claims or entered into such
agreements.

(b) STATE AND LOCAL OPTION FOR ONE-TIME
OPT OUT.—

(1) IN GENERAL.—The Secretary shall estab-
lish procedures under which the attorney
general of a State may, not later than 1 year
after the date of enactment of this Act, elect
not to resolve an action described in sub-
section (a)(1) or not to enter into an agree-
ment under subsection (a)(2). A State whose
attorney general makes such an election
shall not be eligible to receive payments
from the State Litigation Settlement Ac-
count. Procedures under this paragraph shall
permit such a State to make such an elec-
tion on a one-time basis.

(2) EXTENSION.—In the case of a State that
has secured a judgment against a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer in an action described in sub-
section (a)(1) prior to or during the period
described in paragraph (1), and such judg-
ment has been appealed by such manufac-
turer, distributor, or retailer, such period
shall be extended during the pendency of the
appeal and for an additional period as deter-
mined appropriate by the Secretary, not to
exceed one year.

(3) APPLICATION TO CERTAIN STATES.—A
State that has resolved a tobacco claim de-
scribed in subsection (a)(1) with a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer prior to the date of enact-
ment of this Act may not make an election
described in paragraph (1) if, as part of the
resolution of such claim, the State agreed
that the enactment of any national tobacco
settlement legislation would supersede the
provisions of the resolution.

(4) LOCAL GOVERNMENTAL ENTITY OPTION
FOR ONE-TIME OPT OUT.—

(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which the attorney
for a local governmental entity which com-
menced a civil action prior to June 20, 1997,
against a participating tobacco product
manufacturer, distributor, or retailer seek-
ing recovery for expenditures attributable to
the treatment of tobacco related illnesses
and conditions, not later that 1 year after
the date of enactment of this Act, may elect
not to resolve any action described in sub-
section (a)(3). A local governmental entity
whose attorney makes such an election shall
not be eligible to receive payments from the
State Litigation Settlement Account. Proce-
dures under this paragraph shall permit such
a local governmental entity to make such an
election on a one-time basis.

(B) EXTENSION.—In the case of a local gov-
ernmental entity that has secured a judg-
ment against a participating tobacco prod-
uct manufacturer, distributor, or retailer in
a claim described in subsection (a)(3) prior to
or during the period described in subpara-
graph (A), and such judgment has been ap-
pealed by such manufacturer, distributor, or
retailer, such period shall be extended during
the pendency of the appeal and for an addi-
tional period as determined appropriate by
the Secretary, not to exceed one year.
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(C) APPLICATION TO CERTAIN LOCAL GOVERN-

MENTAL ENTITIES.—A local governmental en-
tity that has resolved a claim described in
subsection (a)(3) with a participating to-
bacco product manufacturer, distributor, or
retailer prior to the date of enactment of
this Act may not make an election described
in subparagraph (A) if, as part of the resolu-
tion of such claim, the local governmental
entity agreed that the enactment of any na-
tional tobacco settlement legislation would
supersede the provisions of the resolution.

(c) ADDICTION AND DEPENDENCY CLAIMS;
CASTANO CIVIL ACTIONS.—

(1) ADDICTION AND DEPENDENCE CLAIMS
BARRED.—In any civil action to which this
title applies, no addiction claim or depend-
ence claim may be filed or maintained
against a participating tobacco product
manufacturer.

(2) CASTANO CIVIL ACTIONS.—
(A) IN GENERAL.—The rights and benefits

afforded in section 221 of this Act, and the
various research activities envisioned by this
Act, are provided in settlement of, and shall
constitute a remedy for the purpose of deter-
mining civil liability as to those addiction or
dependence claims asserted in the Castano
Civil Actions. The Castano Civil Actions
shall be dismissed to the extent that they
seek relief in the nature of public programs
to assist addicted smokers to overcome their
addiction or other publicly available health
programs with full reservation of the rights
of individual class members to pursue claims
not based on addiction or dependency in civil
actions in accordance with this Act.

(B) ARBITRATION.—For purposes of award-
ing attorneys fees and expenses for those ac-
tions subject to this subsection, the matter
at issue shall be submitted to arbitration be-
fore one panel of arbitrators. In any such ar-
bitration, the arbitration panel shall consist
of 3 persons, one of whom shall be chosen by
the attorneys of the Castano Plaintiffs’ Liti-
gation Committee who were signatories to
the Memorandum of Understanding dated
June 20, 1997, by and between tobacco prod-
uct manufacturers, the Attorneys General,
and private attorneys, one of whom shall be
chosen by the participating tobacco product
manufacturers, and one of whom shall be
chosen jointly by those 2 arbitrators.

(C) PAYMENT OF AWARDS.—The participat-
ing tobacco product manufacturers shall pay
the arbitration award.

(d) RULES OF CONSTRUCTION.—
(1) POST ENACTMENT CLAIMS.—Nothing in

this title shall be construed to limit the abil-
ity of a government or person to commence
an action against a participating tobacco
product manufacturer, distributor, or re-
tailer with respect to a claim that is based
on the conduct of such manufacturer, dis-
tributor, or retailer that occurred after the
date of enactment of this Act.

(2) NO LIMITATION ON PERSON.—Nothing in
this title shall be construed to limit the
right of a government (other than a State or
local government as provided for under sub-
section (a) and (b)) or person to commence
any civil claim for past, present, or future
conduct by participating tobacco product
manufacturers, distributors, or retailers.

(3) CRIMINAL LIABILITY.—Nothing in this
title shall be construed to limit the criminal
liability of a participating tobacco product
manufacturer, distributor or retailer or its
officers, directors, employees, successors, or
assigns.

(e) DEFINITIONS.—In this section:
(1) PERSON.—The term ‘‘person’’ means an

individual, partnership, corporation, parent
corporation or any other business or legal
entity or successor in interest of any such
person.

(2) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.
SEC. ll. ELIMINATION OF MARRIAGE PENALTY.

(a) IN GENERAL.—Part VII of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to additional itemized deduc-
tions for individuals) is amended by redesig-
nating section 222 as section 223 and by in-
serting after section 221 the following new
section:
‘‘SEC. 222. DEDUCTION FOR MARRIED COUPLES

TO ELIMINATE THE MARRIAGE PEN-
ALTY.

‘‘(a) IN GENERAL.—In the case of a joint re-
turn under section 6013 for the taxable year,
there shall be allowed as a deduction an
amount equal to the excess (if any) of—

‘‘(1) the sum of the amounts determined
under subparagraphs (B) and (C) of section
63(c)(2) for such taxable year (relating to the
basic standard deduction for a head of a
household and a single individual, respec-
tively), over

‘‘(2) the amount determined under section
63(c)(2)(A) for such taxable year (relating to
the basic standard deduction for a joint re-
turn).

‘‘(b) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

‘‘(1) IN GENERAL.—No deduction shall be al-
lowed under subsection (a) if the modified
adjusted gross income of the taxpayer for the
taxable year exceeds $50,000.

‘‘(2) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this subsection, the term
‘modified adjusted gross income’ means ad-
justed gross income determined—

‘‘(A) after application of sections 86, 219,
and 469, and

‘‘(B) without regard to sections 135, 137,
and 911 or the deduction allowable under this
section.

‘‘(3) COST-OF-LIVING ADJUSTMENT.—In the
case of any taxable year beginning in a cal-
endar year after 1999, the $50,000 amount
under paragraph (1) shall be increased by an
amount equal to such dollar amount multi-
plied by the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, except
that subparagraph (B) thereof shall be ap-
plied by substituting ‘calendar year 1998’ for
‘calendar year 1992’. If any amount as ad-
justed under this paragraph is not a multiple
of $5,000, such amount shall be rounded to
the next lowest multiple of $5,000.’’

(b) DEDUCTION TO BE ABOVE-THE-LINE.—
Section 62(a) of the Internal Revenue Code of
1986 (defining adjusted gross income) is
amended by adding after paragraph (17) the
following new paragraph:

‘‘(18) DEDUCTION FOR MARRIED COUPLES.—
The deduction allowed by section 222.’’

(c) EARNED INCOME CREDIT PHASEOUT TO
REFLECT DEDUCTION.—Section 32(c)(2) of the
Internal Revenue Code of 1986 (defining
earned income) is amended by adding at the
end the following new subparagraph:

‘‘(C) MARRIAGE PENALTY REDUCTION.—Sole-
ly for purposes of applying subsection
(a)(2)(B), earned income for any taxable year
shall be reduced by an amount equal to the
amount of the deduction allowed to the tax-
payer for such taxable year under section
222.’’

(d) CLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of chap-
ter 1 of such Code is amended by striking the
item relating to section 222 and inserting the
following new items:

‘‘Sec. 222. Deduction for married couples to
eliminate the marriage penalty.

‘‘Sec. 223. Cross reference.’’

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1998.

Mr. DASCHLE. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOMENICI. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. GOR-
TON). Without objection, it is so or-
dered.

Mr. DASCHLE. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
The clerk will continue calling the

roll.
The assistant legislative clerk con-

tinued calling the roll.
Mr. DASCHLE. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2437 TO AMENDMENT NO. 2436

(Purpose: To provide a substitute for provi-
sions relating to reductions in underage to-
bacco usage)
Mr. DASCHLE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from South Dakota [Mr.

DASCHLE], for Mr. DURBIN, for himself, Mr.
DEWINE, Mr. WYDEN, Mr. CHAFEE, Mr. HAR-
KIN, Ms. COLLINS, Mr. KENNEDY, Ms. SNOWE,
Mr. DASCHLE, Mr. CONRAD, and Mr. REED pro-
poses an amendment numbered 2437 to
amendment No. 2436.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)

Mr. DASCHLE. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
AMENDMENT NO. 2438 TO AMENDMENT NO. 2437

(Purpose: To provide a substitute for provi-
sions relating to reductions in underage to-
bacco usage)
Mr. DASCHLE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from South Dakota [Mr.

DASCHLE] for Mr. DURBIN, for himself, Mr.
DEWINE, Mr. WYDEN, Mr. Chaffee, Mr. HAR-
KIN, Ms. COLLINS, Mr. KENNEDY, Ms. SNOWE,
Mr. DASCHLE, Mr. CONRAD, and Mr. REED pro-
poses an amendment numbered 2438 to
amendment No. 2437.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)
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Mr. DASCHLE. Mr. President, I ask

for the yeas and nays.
The PRESIDING OFFICER. Is there a

sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
Several Senators addressed the

Chair.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. Mr. President, I thank

my colleagues for a very enlightening
and informative debate. It has been an
important discussion, not on the
amendment just voted on, but on the
bill itself. Obviously, we attempted to
table the Gregg amendment, and it is
something that is unfortunate, in my
view, for the entire bill. At the same
time, just like with the attorneys’ fees
and other aspects of this issue, we will
revisit this issue again. I believe it is
important for us to continue to work
through the bill and get it through the
U.S. Senate.

I think the American people expect
us to do that, and I think it is impor-
tant that we continue to work on the
many amendments of significant im-
portance to the bill. I believe this as-
pect of it not only will be revisited, but
it is another chapter in a very long
saga. Yesterday, we had two very sig-
nificant victories. Today, we had a de-
feat. There will be more victories and
more defeats as we go through this
very difficult process.

But at the end of the day, I am to-
tally confident that this body and the
Congress will act in a responsible man-
ner and adopt a comprehensive piece of
legislation that will attack the nation-
wide problem of 3,000 children begin-
ning to smoke every day and 1,000 of
them being caused to die early as a re-
sult of tobacco-related illnesses. I
thank all those who voted in favor of
the amendment. And for those who op-
posed it, I respect the opposition. But I
believe we will move forward with a
comprehensive piece of legislation.

I yield the floor.
Mr. KERRY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KERRY. Mr. President, I will be

very brief. I join my colleague in say-
ing that I think what Senator MCCAIN
and I and others hoped for was the op-
portunity to be able to come to the
floor and fight these tough issues. That
is what we did. We just had a tough
vote. Clearly, some of us had hoped
that the outcome would be different,
because we had a different view of
where the bill might travel. But this by
no means prevents us in any way from
continuing forward in the process of
molding this legislation. This is pre-
cisely what the Senate ought to be
doing. It ought to be fighting hard over
these votes. We ought to be able to
come to an understanding of where the
51 votes lie. And then, ultimately, we
all know that hopefully we can come
together with a piece of legislation
that finds a conference committee and,
ultimately, both Houses of Congress.

So I thank my colleagues for this
spirited debate and for the fact that we
have voted on two of the most critical
issues with respect to this legislation. I
thank Senator DURBIN for now bringing
to the floor, through the leadership, an
amendment on the issues of the look-
back, one of the other very important
issues that needs to be resolved. I am
confident that we will have another
healthy round of debate on that. I look
forward to continuing to proceed.

Mr. GRAMM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Texas is recognized.
Mr. GRAMM. Mr. President, I think

we have had a defining moment in this
debate. Throughout this debate, our
colleagues, who have brought to the
floor of the Senate a bill that will raise
$700 billion in taxes, have said that
they are not interested in the money,
that the money is incidental, that
what they want to do is raise the price
of cigarettes.

We have made the point that this in-
crease in the price of cigarettes, this
tax, will fall very heavily on blue-col-
lar workers. Those making $15,000 or
less will pay 34 percent of the cost, the
taxes that are built into this bill.
Those making $22,000 or less will pay 47
percent of the cost. Those making
$30,000 or less will pay 59.1 percent of
the cost of the taxes embodied in this
bill.

Even if this bill only raised the price
of a pack of cigarettes by $1.50—and
most estimates are that it will raise it
by $2.50 at a minimum—it would mean
that an average smoker in America
would pay $356 of additional taxes as a
result of this bill, and a blue-collar
family where both the husband and
wife smoke, would pay $712 a year more
in Federal taxes. In fact, the table put
out by the Joint Committee on Tax-
ation shows something that, over and
over, those who support the bill have
tried to deny or neglect, which is that
for those Americans who make $10,000
or less, their Federal taxes will rise by
41.2 percent as a result of the taxes em-
bodied in this bill.

Now, what Senator DOMENICI and I
did earlier was send an amendment to
the desk that tried to give some of this
money back to blue-collar workers in
the form of a tax cut. Our colleagues
say, it is not the money we want; they
say, we just want to raise the price of
cigarettes. So Senator DOMENICI and I
took them at their word, sent an
amendment to the desk that said raise
the price of cigarettes; but since this is
going to impose a bone-crushing tax on
moderate-income Americans, let’s take
at least $1 out of every $3 that will be
collected in this tax increase and let’s
give it back to working families by re-
pealing the marriage penalty for fami-
lies that make $50,000 or less. In other
words, it gets the impact on smoking
that may come from a higher price as
a result of the taxes in this bill but
with our tax cut we avoid lowering the
real income or living standards of blue-
collar Americans who, after all, are the

victims here. The whole objective of
the bill is to basically say people who
smoke have been induced to smoke by
the tobacco companies, and yet, para-
doxically, the tax we are imposing is
being imposed on the very people who
have been exploited. In fact, the bill
before us has an incredible provision
which says every penny of the tax has
to be passed through, and it is illegal if
a tobacco company absorbs any of this
tax increase. Every penny of it, 59.1
percent of the tax increase, is on fami-
lies that make less than $30,000 a year.
The victims of the smoking campaign
by the tobacco companies are the peo-
ple who are paying the taxes.

What Senator DOMENICI, Senator
FAIRCLOTH, and I have said in our
amendment is this: Raise the tax, but
give a third of the money back to
working families by repealing the mar-
riage penalty for couples who make
less than $50,000 a year. So you get the
price impact on smoking, but you don’t
end up brutalizing economically mod-
erate-income people.

I think it is very instructive that
after 3 days of debate where our col-
leagues have said don’t accuse us of
wanting this money, we just want to
raise the price of cigarettes, that we
sent an amendment to the desk asking
that $1 out of every $3 we are collecting
in taxes be given back to moderate-in-
come working families, and the Senate
reacts in a convulsion, and the leader-
ship uses right of privileged recogni-
tion to amend our amendment and to
deny us the ability to offer a tax cut
for the very people who are going to
find themselves crippled economically
as a result of this tax.

So let me just suggest two points:
No. 1, I think this is further evidence

this bill is about money. Our amend-
ment is hardly a far reaching amend-
ment. We are just simply asking that
roughly one out of every three dollars
of the tax be given back.

Second, it also suggests, it seems to
me, the objective here is to prevent us
from having an opportunity to vote on
a tax cut.

I want to assure my colleagues—and
I know Senator DOMENICI feels exactly
the same way—that there is no way we
are going to be denied the right to offer
this amendment. This won’t be the last
tax cut amendment that we are going
to have. Quite frankly, I don’t under-
stand if those who are for the bill are
saying what they really mean, why
there isn’t overwhelming support in
both parties for giving a third of this
tax increase back to working families.

Let me say very briefly what the
amendment does and then yield the
floor so that Senator DOMENICI, the co-
sponsor of the amendment, will have
an opportunity to speak.

Under current law if two individuals,
a man and a woman, both of whom are
working in the economy outside of the
home, fall in love and get married,
under current law they pay on average
an additional $1,400 a year in income
taxes. So that, for example, if you had
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two single people, and they didn’t get
married, and they filed an income tax
return jointly, they don’t pay taxes on
any income of less than $10,200 a year.
But if they fall in love and get married,
even if they file separately, they have
to pay taxes on income of above $6,900
a year. So we have an incredible provi-
sion of law that, in terms of deduc-
tions, penalizes working people who
fall in love and get married by taking
away $3,300 of deductions from them.

Mr. President, I think it would be a
general bipartisan consensus that the
family is the most powerful institution
for progress and human happiness in
history. Yet our Tax Code penalizes
people who get married. If you want to
state it in a dramatic way, you can say
that the tax code provides an addi-
tional $3,300 of deduction by simply liv-
ing in sin rather than getting married.

This has been much discussed. There
is a strong basis of support for repeal-
ing it.

What we could do is simply this:
Eliminate the marriage penalty im-
posed by the tax code for all families
that make less than $50,000 a year—and
those families will pay about 75 percent
of this tobacco tax. Smoking is pri-
marily a blue-collar, moderate-income
phenomenon in America today. What
we will do for couples that earn less
than $50,000 a year is give them the ad-
ditional $3,300 deduction so that there
will be no economic penalty for people
getting married. We will also allow
those who get an earned income tax
credit to take the deduction before
they figure their eligibility for the
earned income tax credit. So that even
people who make very modest incomes
will benefit from this tax cut.

This tax cut will take roughly $1 out
of every $3 raised in taxes by the to-
bacco tax and give it back to working
families. So those who want the higher
price for tobacco to discourage con-
sumption will get it, but we will not
crush economically moderate income
people who have become addicted to
nicotine and who smoke. We will not
have the terrible paradox that while
talking about firing bullets at these
big tobacco companies our bullets are
actually hitting the victims who have
become addicted to nicotine.

So on that basis, Mr. President, I
yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, I have
not but for a few minutes spoken about
the issue before the Senate.

I want to make it very clear that I
understand the difficulty in managing
a bill of this size. It is an enormous and
contentious issue, and Senator MCCAIN
should be commended for taking on
such a difficult task. I have nothing
but admiration for those who are at-
tempting to develop this legislation.

But I can say to the Senate that I
cannot imagine that the rules of this
Senate are going to preclude Senators

like GRAMM and DOMENICI from offering
amendments to this bill. We want to
vote on whether we want to have a tax
cut as part of this new tax increase.
Sooner or later we will vote. I don’t
know what the two amendments of-
fered by Senator DASCHLE are. What-
ever they are, in due course we will
vote on them. If by chance one of them
wipes out ours, we will be back to offer
other amendments.

Let me talk about the history of im-
posing taxes on cigarette and related
tobacco products. I am sure that I am
not as good of a historian as my friend
from Texas is, but is he aware the first
reported effort to put a tax on tobacco
was done by King James I in 1604.

King James just didn’t like the odor
of tobacco. He wasn’t a U.S. Senator
and he wasn’t part of a democracy. He
simply issued a proclamation. ‘‘Smok-
ing is a custom loathsome to the eye,
hateful to the nose, harmful to the
brain, and dangerous to the lungs.’’

In 1604, King James said that. Now I
used to be a smoker and I enjoyed it. I
am just reporting on what King James
said so I don’t want the smokers listen-
ing to this debate to get mad at me.

Then he proceeded to put a 4,000 per-
cent increase on imported tobacco.

He didn’t pretend that he wanted to
accomplish some worthy public pur-
pose. He just wanted to raise revenue—
and a lot of it. He was a dictator, king,
benevolent, whatever they call them.
But he didn’t have to worry about what
we have to worry about. And that is
the impact on our citizens of this huge
tax and the size of government. Frank-
ly, there is not a word in history about
this which said he was concerned about
kids. He just said what I had described
to you, and put the tax on and spent
the money.

Frankly, people were no better off in
those days. Even with a 4,000-percent
increase people continued to smoke.

It is most interesting that without
all of our science—I really think our
science is great to find cures for can-
cer—King James I said that smoking
was harmful to the brain and dan-
gerous to the lungs. Having said that,
he wasn’t concerned about teenagers or
about cancer because he didn’t know
about cancer.

But as we proceed to work on this
bill, I want to ask myself and ask those
who are working on this bill:

What do we really want to accom-
plish?

First, we contend that too many
young people are starting to smoke.
And we want to stop that. Make no
bones about it. When we offer our sub-
stitute bill, we have done the best we
can with a reasonable amount of
money to try to stop teenagers from
smoking. Too many young people are
using drugs, and we want to try to stop
that. And we want more research on se-
rious illnesses, including cancer, so
that someday we will stop them in
their tracks.

Now, that is the kind of substitute
amendment we are going to offer. But

nowhere can anybody tell the Senate
or the people of the United States that
you need over the next 25 years $868
billion in new revenue from cigarette-
related products.

Where do I get that number?
I don’t think it has been said this

way, but I want to make it simple.
The current Federal excise tax on to-

bacco is 24 cents a pack. It is scheduled
to go to 39 cents a pack under current
law. This bill includes an increase
equal to $1.10 cents. That is 1.49 in
straight arithmetic. And then the $1.10
is indexed for inflation or 3 percent,
whichever is greater.

Frankly, we are not really sure how
much this bill raises, but an acceptable
number is $868 billion, I say to my
friend from Texas.

Now, I want to try to put that in per-
spective. The biggest program we have
taking care of the most people commit-
ted to monthly checks is the Social Se-
curity Program. $868 billion would pay
for Social Security for 2 full years. $868
billion would pay for the entire Defense
Department of America for 3 years.

This proposed tax increase in the
McCain bill is bigger—when you put it
into one basket, it is bigger than the
gross domestic product of any of the
following countries: Belgium, Austria,
Canada, Denmark, Finland, Switzer-
land, et cetera.

Now, where did anybody come up
with the idea that we needed every sin-
gle penny of that to be spent on pro-
grams related to reimbursement to the
States, to research, or to whatever?
Where did the miraculous relationship
of $868 billion, the total receipts, to the
need for programs come from? There is
no reason to it. There is no magic. I
can assure you of that, if you only had
a $300 billion tax increase, everyone
would get by with $300 billion for this
anti-smoking program.

But now we have gotten so grandiose
about it that it is going to raise, over
25 years, over $868 billion under this
bill.

Now, frankly, I believe it is only rea-
sonable that part of this tax increase
be given back to the American people,
and I am going to have a lot more to
say about that.

But a tax is a tax. This tax has a
good motive: to stop kids from smok-
ing. It may work—raise the price of
cigarettes, and certain parts of the
population may not buy them as much
or may stop buying them. There is not
conclusive evidence as to what price
point you have to raise the price to, to
have the most effect. But I can tell
you, in our substitute we are going to
propose 75 cents, period—no increases,
just 75 cents. We believe that will keep
the black market from going rampant
and has as good a chance as any other
number, by way of a tax, of deterring
young people from starting smoking or
encouraging them to quit smoking
from the economic standpoint.

Having said that, I want to tell you
that there is nothing more onerous in
the United States than the marriage
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penalty. Every once in a while, you
will hear about a couple—it is not very
frequent, but it gives you the dimen-
sion of this penalty—who will go to
Mexico and get divorced the day before
Christmas, and then they will go to
Las Vegas and get married after New
Year’s. And guess what. They don’t
have to pay the marriage tax penalty.
I am not sure if 500 do that, but we
know some used to. I am not sure if it
is 5,000. But imagine that you have a
law on the books of America that in-
vites that kind of conduct.

In the extreme, the marriage penalty
is punitive. And it is just wonderful to
hear Senators and political leaders say,
‘‘We are for the family.’’ I assume that
when you say, ‘‘We are for the family,’’
without regard to one’s philosophy, I
guess you would have to say marriage
is pretty important, too, because I
think in some way it is related to the
families. It used to be 100 percent relat-
ed, but it is still very important.

Now, why would you impose a tax
that would say to those two people who
are married, ‘‘You pay more if you are
both working than if you are both
working and living together and not
married’’? Frankly, I will tell you that
I have heard, personally, in my own ear
somebody say, ‘‘We are not getting
married because, after all, we love each
other, but we would have to pay $2,800
more in taxes, and it is just crazy, so
we are not going to get married.’’

Now, I don’t like to say that, but
that is the case. And there are worse
examples because they are much broad-
er in terms of impact. The average
marriage penalty in this country is
$1,400. In some cases, it is much higher;
in other cases, it is somewhat lower.

In fact, if you look at comparable
countries, Mr. President, 27 of the
OECD countries—they are tied to-
gether in terms of economic evalua-
tions and assumptions and the like—19
countries tax husbands and wives sepa-
rately, so there is no marriage penalty.
What keeps the United States from
doing that? Frankly, what has kept us
in the past is that we had too big a def-
icit, and if we cut taxes, then we fig-
ured we were losing money and we
would take it easy and careful and not
fix everything in the Tax Code.

We have balanced the budget. Sen-
ator GRAMM and I do not intend to
change a bit that approach to more and
more surpluses. But when you impose a
brand new tax—and it is inconceivable
that you would need every penny of
that tax for a program that deals with
tobacco—frankly, there are organiza-
tions running around that have never
seen so much money. I have stopped
some in the hall with buttons saying,
‘‘Cigarette Tax Now,’’ and have asked
them, ‘‘Which one?’’ Well, they said,
‘‘We like Senator MCCAIN’s improved.’’
I said, ‘‘Oh, but what’s the goal?’’
‘‘Well, the goal is the highest tax we
can get and the biggest program we can
get to spend money on teenagers and
all kinds of health programs.’’

Growing a big government is not why
we are raising the cigarette tax. I

thought our big goal was to try to stop
our young people from smoking. In-
creasing the price of cigarettes plus a
pro-active advertising campaign
against smoking and drugs could be ef-
fective. We also need an attitude
change at the cigarette companies. We
also need a little more research. We
need new penalties against those who
sell to teenagers when they should not,
and even to teenagers who smoke three
or four times and they should not and
know they are wrong. That is provided
for in the GRAMM DOMENICI substitute.
We would like to increase the budget
DEA, FBI, Customs, and DOD drug
interdiction programs.

But beyond that, what do we need all
this money for? It is absolutely log-
ical—I have been here a long time. I
have worked on appropriations. Every
year the chairman of the appropria-
tions subcommittee comes to the floor.
I will say, ‘‘You can’t imagine, fellow
Senators, how many requests I had for
money from my bill that I could not
comply with.’’ In fact, I have seen some
where you take out a batch of letters
and say, ‘‘This is what I was asked to
do that I can’t do.’’ But there is no re-
lationship between the country pros-
pering and being a great country and
that pack of letters.

But now, look, here we have con-
cluded—some have—that we would be
remiss if we didn’t dream up an expend-
iture for every penny of these tax dol-
lars. Right? Now, why is that rational?
Why should those of us say, how about
one-third of it going back to the tax-
payers and going back to fix the most
onerous, discriminatory tax against an
institution that we cherish and re-
spect, one-third of the money.

I have not heard anybody say—and I
hope, when we finally vote on the mar-
riage penalty, and that is not going to
be the only tax cut amendment offered,
because if this one does not pass, there
will be an amendment to cut 1 percent
from the lower brackets. There will be
a tax cut amendment to expand child
care credits. There will be a number of
tax cut amendments that should be
considered.

But how can anybody stand up in the
Senate and say, if you take a third of
this huge tax increase the tobacco pro-
gram for kids is not going to work?

I defy anybody to come up here and
say, out of this pot of money and all
these programs, if you don’t keep them
all, if you take one-third of the money
and say, look, let’s give it back to the
taxpayers so we begin to get rid of this
marriage penalty, at least for those
families with $50,000 of income and
under, I cannot imagine somebody will
stand up and say:

‘‘But we won’t be doing what we
must do for our kids.’’ I mean, if it is
$868 billion, and you have $650 billion
instead of $868 billion, can you not put
an effective anti-smoking and anti-
drug program together?

Mr. FORD. Mr. President, will the
Senator yield for a question, and I am
on your side. I am on your side.

Mr. DOMENICI. I am just about fin-
ished and then I will be glad to yield.

Mr. FORD. I apologize.
Mr. DOMENICI. So, from my stand-

point, as I told some of my friends to
whom I said I was not in a hurry to
pass this legislation, I said, why don’t
we continue to work on this bill until
we get back. I said that because it is
very contentious and Senators ought
to have a chance to vent their posi-
tions and let the American people try
to understand.

I have not been able to come to the
floor because I been trying to help fin-
ish the ISTEA bill. I have noticed that
the Senate floor time has been filled
with Senators talking about this bill.
There have been no long quorum calls.
I do not think there has been anything
dilatory.

But, frankly, I have a number of
amendments that I believe should be
offered. This is our best opportunity to
consider tax cuts. I intend to talk
about this bill.

I have dedicated 20 years of my ca-
reer in the Senate getting our Govern-
ment’s size under control. I have had
Senators congratulate me, saying we
are finally getting Government down a
reasonable in size; it is not going to be
so big. And then all of a sudden I see
this bill that will supersize Govern-
ment—and I will gather more informa-
tion for you so I can do more compari-
sons—but this bill will add probably as
much in new programs to this Govern-
ment as we have been able to cut from
this Government in our deficit reduc-
tion programs of the last 4 or 5 years
combined.

Government is government. Taxes
are taxes. And, in our system, there is
a relationship between the two. The
higher the taxes, the bigger the govern-
ment. And the higher the taxes, the
less free are people.

I will commit that we ought to tax
cigarettes to discourage kids from buy-
ing and smoking cigarettes. Senator
GRAMM and I will propose taxing ciga-
rettes at 75 cents a pack in our sub-
stitute. But I do not believe there is
any magic formula as to how much you
have to spend to try to dissuade kids
from smoking.

If $600 billion is not enough, and we
need $886 billion over 25 years, then
you cannot give anything back to the
taxpayers.

But what if $500 billion is enough?
Or $400 billion is enough?
Then I believe that some of the

money should be given back to the peo-
ple? That is essentially the issue.

It is as big an issue as any issue be-
fore us, because we do not need all the
money called for in the McCain bill I
have just told you about—a dollar and
a dime plus 49 cents plus 3 percent
added on every year. We do not need all
that money for a cigarette program so
we ought to not use it all.

Senator GRAMM and I are going to
offer the Senate an opportunity to give
some of the money back to people in
the form of a tax cut.
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I will be glad to yield for a question.
Several Senators addressed the

Chair.
The PRESIDING OFFICER. The Sen-

ator from Kentucky.
Mr. FORD. Mr. President, I appre-

ciate the Senator from New Mexico
yielding to me. I have a piece of legis-
lation in to eliminate the marriage
penalty, already having been intro-
duced. I found, to my surprise, that 52
percent of married couples get a mar-
riage bonus. Not many people know
that. There is a marriage bonus for 52
percent. I forget how many million
couples get a marriage bonus of about
$1,300-plus. The marriage penalty is
about $1,400-plus. If you wipe out the
penalty and the bonus, we have a sur-
plus of about $4 billion. If you take the
marriage bonus away and wipe out the
marriage penalty, it is almost a $4 bil-
lion surplus.

In the Senator’s proposal here, what
does the Senator propose, to make up
the difference in the marriage penalty
and you leave the marriage bonus in
place?

Mr. DOMENICI. I am not aware.
Maybe Senator GRAMM can help me. I
am not aware we changed the marriage
bonus if there is one on this.

Mr. BRYAN. Parliamentary inquiry,
who has the floor?

Mrs. HUTCHISON. I have the answer
to that question.

Mr. GRAMM. No, we did not change
the marriage bonus.

The PRESIDING OFFICER. The Sen-
ator from New Mexico has the floor.

Mr. FORD. What was the answer?
Mr. GRAMM. The answer was ‘‘no.’’
Mr. DOMENICI. We don’t change the

marriage bonus.
Mr. FORD. The marriage bonus still

stays there at $32 billion? The bonus is
$32 billion?

Several Senators addressed the
Chair.

Mrs. HUTCHISON. If the Senator will
yield, the marriage bonus was put in
place for single-income-earning fami-
lies years ago. At that time, under 50
percent of the families in this country
had two incomes. But today, 69 percent
of the families in this country have
two incomes. So the bonus became a
penalty, because people were not able
to get married remain in the same tax
bracket as two singles earning the
same combined amount. My colleague
from Texas and the Senator from New
Mexico are doing here what I have done
in another bill, which I introduced with
Senator FAIRCLOTH of North Carolina.
Our bill allows married persons to
choose to file as they do now or to file
as single persons. That way, marriage
versus single status will not have any
tax consequences whatsoever. What we
want in this country is fairness and eq-
uity in our Tax Code.

Mr. FORD. I am trying to find out an
answer here. I understand the marriage
penalty. I am opposed to it, and I am
trying to find an answer to it and the
unfairness of it.

In 1986, we repealed the two-earner
deduction, but increased the standard

deduction for married couples, and re-
duced the number of tax brackets from
15 to 2. The combination of these
changes reduced the marriage penalty
considerably.

Now it appears the EITC gets in-
volved here, and I understand the dis-
tinguished senior Senator from Texas
is eliminating that, or is he keeping
that in?

Mr. GRAMM. Will the Senator yield?
Mr. DOMENICI. I will be glad to

yield.
Mr. GRAMM. First of all, I want to

make it clear—and I assume both the
Senator from Texas and the Senator
from New Mexico agree with me—I am
sure not ashamed of trying to let work-
ing families, moderate-income fami-
lies, keep more of what they earn.
What we are doing here on the EITC is
saying—let’s say that you have two
very low-income people, both of whom
work. They fall in love. They get mar-
ried. What we are saying is, to see
whether they are eligible for the
earned-income tax credit, which they
will be. In another example, a single
mother with two children——

Mr. BRYAN. Mr. President, par-
liamentary inquiry, who has the floor?
As I understand the rules, no Senator
can yield to another Senator.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GRAMM. Will the Senator yield
for a question?

Mr. DOMENICI. I still have the floor,
Mr. President. I yield for a question.

Mr. GRAMM. Is the Senator aware
that a waitress who had three children,
and made $9,000 a year, and her prayers
were answered and she met a janitor
who made $12,000 a year and his prayers
were answered and they got married,
not only would she lose a $3,000 tax de-
duction, but she would lose her earned-
income tax credit?

Mr. DOMENICI. That is correct. I un-
derstand that.

Mr. GRAMM. Is the Senator aware
that under the amendment that we
have offered, that same couple would
be able to lower their income by $3,300,
before they measured whether they
qualified for the earned-income tax
credit, so that the net result would be
that moderate—people who make such
a low income that they don’t pay any
income taxes, potentially, would still
benefit from the provision in our
amendment, so that people who are
paying as much as $712 as a couple in
these tobacco taxes would get some of
that money back through lower income
taxes?

Mr. DOMENICI. That is exactly
right. I yield the floor.

The PRESIDING OFFICER (Mr.
COATS). The Senator from Nevada.

Mr. BRYAN. Mr. President, I ask
unanimous consent that upon my
yielding the floor—it is my understand-
ing the junior Senator from Texas re-
quests 10 minutes, and I request that
she be recognized. Following that, the
junior Senator from Illinois? I pro-
pound that in the form of a unanimous
consent request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BRYAN. I thank the Chair for his
courtesy, as well as his parliamentary
ruling.

Mr. President, as we debate this his-
toric tobacco legislation today, 3,000
children across the country will try
smoking for the first time. Of those
3,000 children, one-third, or 1,000, will
become addicted is the only way to de-
scribe it, addicted to nicotine and will
face a future of diminished health. The
health consequences of the use of to-
bacco products is our country’s most
preventable public health problem, and
our goal in this legislation is to stop
underage smoking.

Our debate on this tobacco legisla-
tion is, indeed, a historic event. Less
than a year ago, with the announce-
ment of the June 1997 settlement
reached between the States’ attorneys
general and the tobacco industry, few
would have foreseen that we would
have comprehensive legislation to ad-
dress the national problem of underage
use of tobacco products on the floor of
the U.S. Senate. I give particular com-
mendation to the Nation’s attorneys
general who deserve much credit for
putting this issue in the forefront of
public debate.

A year ago, the conventional wisdom
may very well have been that the Sen-
ate would be incapable of debating
comprehensive tobacco legislation. It
was then said the tobacco industry was
too strong, its grip upon the Congress
too powerful. Mr. President, a different
force arose.

The sustained efforts of the public
health community, and in particular
the former Surgeon General of the
United States, Dr. C. Everett Koop, and
the former FDA Commissioner, Dr.
David Kessler, these two, as well as
other public health advocates, have
kept the focus on a common goal: a
major reduction and hopefully the
eventual elimination of underage
smoking.

This legislation may not be perfect,
but it does represent an extraordinary
accomplishment. The initial Commerce
Committee bill offered by Senator
MCCAIN was a crucial step in ensuring
that the tobacco industry would not be
allowed to stop the effort to protect
our Nation’s children. After the Com-
merce Committee reported out its
bill—and I am proud to say as a mem-
ber of that committee I joined with a
great majority of my colleagues in vot-
ing to report that bill out of commit-
tee—the tobacco industry walked away
from the legislative process and then
began an orchestration by the industry
to end our efforts to protect our chil-
dren.

The tobacco industry badly miscalcu-
lated again. Instead, our resolve to pro-
tect our children’s future has been
strengthened. This effort is of vital im-
portance for the children of our Nation
and for their future health.

In the 11 months since the proposed
1997 settlement, 990,000 underage chil-
dren have become smokers. One-third,
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or approximately 330,000, of those chil-
dren will eventually die prematurely
because of tobacco-related illnesses.
This is a tragic statistic. This under-
mining of our children’s future health
must end.

If a child begins smoking before he or
she reaches the age of their 18th birth-
day, there is an 80 percent likelihood
that child will continue to smoke into
adulthood. For these young children,
the decision to try smoking has rami-
fications far beyond their understand-
ing at such a tender age. These young
people view themselves as I suppose all
generations of young people have—as
being indestructible. They do not real-
ize, nor fully comprehend, the signifi-
cance of their decision. That is a con-
demnation to a possible future of life-
time addiction to tobacco and a pos-
sible lifetime threatening health condi-
tion.

I keep using that word ‘‘addiction’’
because that is what we are talking
about, Mr. President, addiction. How
urgent our efforts are to reinforce
these efforts have been highlighted by
the recent report from the Centers for
Disease Control, a report which indi-
cates that the increase of tobacco
usage by underage youth has increased
by alarming proportions.

Just 7 years ago, 27.5 percent of all
high school students in America
smoked. In 1997, that number had risen
to 36.4 percent. At the same time, the
number of adult smoking was declin-
ing. Young African-Americans histori-
cally have been able to resist the to-
bacco industry’s advertising reach and
had relatively low levels of underage
tobacco use. Unfortunately, that is no
longer the case. Smoking by African-
American students has almost doubled
in the past 7 years, the fastest growth
rate of any youth group over the past 6
years. White youth smoking has in-
creased by 28 percent, and Hispanics
have increased by 34 percent over the
same time period.

Overall, 5.5 million of our Nation’s 15
million high-school-age children are
smokers. This report’s findings are
most distressing. Rather than gaining,
we are losing ground in our effort to
protect our children’s health.

The decision to smoke or not to
smoke is, we are told, an adult choice,
and I share that perspective. But we
have learned that the tobacco industry
has systematically focused its market-
ing strategies on underage smokers and
then lied about it. They lied to the
American people. They lied to the Con-
gress.

To get middle-school-age children—
these are youngsters who are not yet in
high school—to try smoking and then
to get them hooked on nicotine is the
key to the tobacco industry’s future
markets and profits. To hook these
children at this early age means these
young people will have been smoking
for 3 to 5 years before they have
reached the legal age to make that de-
cision, the age of majority or adult-
hood at 18. What the tobacco industry
has done is tantamount to a crime.

Let me be clear I strongly believe un-
derage children also bear responsibility
when they attempt to use, purchase or
possess tobacco products, and they
need to be held accountable for their il-
legal activity. I am pleased that at my
request this legislation includes provi-
sions to require States to have pen-
alties so that underage youth who do
try to purchase a tobacco product will
know it is illegal and that it carries
consequences. These penalties can in-
clude community service, fines and
suspension of driver’s license privi-
leges. But holding young people respon-
sible for illegal smoking or possessing
tobacco products in no way excuses the
tobacco industry for its shameless ef-
forts to encourage underage smoking.

Our underage children have been the
premeditated focus of the tobacco in-
dustry’s effort to ensure there is a fu-
ture, and I use their terminology, ‘‘re-
placement market’’ for their products.
This industry has for years strategized
as to the methodology to entice our
youngest children to identify tobacco
product brands with the sole purpose of
getting them to try smoking as early
as possible. This industry knew the
earlier a child tries smoking, the
greater the likelihood will be that
child will continue to smoke and be-
come addicted to nicotine. Once ad-
dicted to nicotine, that child will very
likely continue smoking into adult-
hood, and then the industry will have
accomplished its goal: the creation of a
future replacement market for its
products.

In the tobacco industry documents
recently made public, this is mani-
festly clear. An R.J. Reynolds docu-
ment states:

This young adult market, the 14 to 24
group. . . represent[s] tomorrow’s cigarette
business. As this 14 to 24 age group matures,
they will account for a key share of the total
cigarette volume—for at least the next 25
years.

Yesterday, Mr. President, I was privi-
leged to attend the White House Cam-
paign for Tobacco-Free Kids. I was im-
pressed with the more than 1,400
youngsters who gathered, representing
America’s youth, who made a deter-
mination not to be fooled by the to-
bacco industry. These young people
have already made a choice, and that
choice is to say ‘‘no’’ to the tobacco in-
dustry’s attempt to take their future
health away from them.

The tobacco industry has tried to
manipulate the legislative process by
intimidation. But the industry’s saber
rattling about its ability to win trials
has been seriously undermined by its
own actions.

The tobacco industry, among other
criticisms of this bill, has consistently
maintained that any legislation not
limited to the $386.5 billion originally
negotiated amount by the attorneys
general and the tobacco industry in
their June 1997 settlement would result
in the bankruptcy of the industry.

The legislation we debate today is es-
timated to cost over $516 billion over 25

years, and the tobacco industry is as-
serting that such an amount would re-
sult in their bankruptcy.

However, I think it is noteworthy to
point out that during the course of the
congressional deliberations on the at-
torneys general-industry settlement,
the tobacco industry itself has settled
that it has voluntarily entered into an
agreement with the State of Mis-
sissippi for $3.4 billion, the State of
Florida for $11.3 billion, the State of
Texas for $15.3 billion, and, most re-
cently, the State of Minnesota for $6.6
billion.

Now, the tobacco industry’s willing-
ness to pay these multibillion-dollar
judgments in just 4 of the 41 States
makes two very important points.
First, the industry’s contention with
respect to bankruptcy has been proven
to be specious. These four settlements
extrapolated to the remaining State
lawsuits would cost the industry ap-
proximately $500 billion, nearly the
same amount as the cost of the McCain
legislation.

A further note. This industry was
prepared, as a consequence of the June
1997 settlement that it voluntarily en-
tered into, to decrease youth smoking
by approximately 40 percent. The in-
dustry did not seem too concerned in
June of 1997 that a loss of 40 percent of
their market would bring about bank-
ruptcy. And it does seem logical to be-
lieve that the industry would not have
voluntarily negotiated a settlement if
they believed that settlement would
put them out of business.

A second point, if I may, Mr. Presi-
dent. The magnitude of these settle-
ments only served to verify the indus-
try’s determination not to allow any
lawsuit to go to a jury because they
are fearful of the outcome—just what a
jury might do once a jury fully under-
stands the egregious misconduct of this
industry and the impact it has had
upon our Nation’s children.

So the tobacco industry has also
pulled out another old scare tactic,
that this legislation creates a monster,
convoluted, massive new bureaucracy.
Quite to the contrary, this legislation
does not. All administrative efforts
need to assure that the proper imple-
mentation of this historic legislation
will be done by currently existing
agencies.

This legislation does provide for a
very strong Food and Drug Administra-
tion role in the efforts to stop underage
tobacco use and to assure the public of
our Nation that its safety and the safe-
ty of our young people will be its para-
mount concern.

Now, I have consistently supported
the FDA’s efforts to reduce underage
smoking. I am pleased that this bill
will reinforce and, indeed, strengthen
the ability of the FDA to continue to
protect the public health of our citi-
zens. The legitimate concerns raised by
convenience store retailers who had
feared they could, as a retail group or
class, be prevented from selling to-
bacco products under the proposed
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FDA regulations have been addressed.
These retailers have now expressed
their support for the proposed State li-
censing of business entities selling to-
bacco products as a means of further
controlling access of these products to
underage children. Under the revised
FDA regulation section, the FDA will
be able to revoke a retailer’s license,
on an individual basis, to control those
retailers who do not abide by sale re-
strictions. This will protect those re-
sponsible retailers who are committed
to preventing underage access to to-
bacco products, and to punish those
who irresponsibly do not do all they
can to prevent young people from ille-
gally purchasing tobacco products.

Mr. President, equally ridiculous to
the bureaucracy ‘‘scare’’ is the asser-
tion that a massive black market will
emerge. On the floor, we have heard
over and over again the black-market
warnings of Jim Pasco, the executive
director of the Fraternal Order of Po-
lice. What tobacco supporters fail to
tell us is that this same gentleman is
on the payroll of Philip Morris, this
country’s largest tobacco company.

So I conclude, Mr. President, by ob-
serving that the arguments made by
the opponents of this legislation are
pure smokescreens. The issue is really
simple: Will Congress have the courage
to vote on the side of America’s young-
sters and to protect our youngsters
from the possible lifetime health-crip-
pling afflictions that are attributed to
the use of tobacco that cause the pre-
mature death of hundreds of thousands
of people each year or will it support
the tobacco industry?

I hope my colleagues will take the
courageous and historic step to vote
for this legislation and to protect the
young people in America.

I thank the Chair and yield the floor.
The PRESIDING OFFICER. Under

the previous order, the Senator from
Texas is recognized to speak for 10 min-
utes.

Mrs. HUTCHISON. Thank you, Mr.
President.

Mr. DEWINE. Will the Senator yield?
Mr. President, I ask unanimous con-

sent that I be allowed to speak after
Senator DURBIN. We have an amend-
ment that we are offering together, and
I would like to be able to speak right
after his speech.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. GRAMM. Would the Senator
yield before she starts for a unanimous
consent request?

Mr. President, I ask unanimous con-
sent that the Senator might yield to
me for 1 minute.

Mr. FORD. I object.
The PRESIDING OFFICER. Objec-

tion is heard.
Mrs. HUTCHISON. Mr. President, ev-

eryone agrees that children should not
smoke. They do not have the maturity
or judgment to understand the risks of
their decision.

Mr. FORD. May we have order?

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mrs. HUTCHISON. Where we differ is,
how do we achieve this result? Forty
States have now filed lawsuits to en-
gage the tobacco industry in accepting
the responsibility for its actions. Re-
cent evidence demonstrates tobacco
companies targeted children in their
advertising, and the industry may have
manipulated scientific research in its
favor. This, obviously, is outrageous.

We have a historic opportunity to
limit youth smoking and to disclose all
the information concerning the health
risks of adult tobacco use.

Four States have moved forward and
reached settlements. My State is one of
those. As a member of the Commerce
Committee, which drafted the first ver-
sion of the legislation before us, my
principal concern was to ensure that
nothing we did at the Federal level
would undermine the agreements that
have been reached by the individual
States.

I appreciate Senator MCCAIN for his
support of my amendments in the com-
mittee, most of which are in the bill
before us, that would hold those States
harmless.

In my view, the most critical aspect
of the Texas settlement and of the
State attorneys general agreement
that was reached with the industry was
the restrictions on advertising and
marketing that the industry accepted.
These restrictions were tacit admission
by the industry that its practice of
marketing to teens was unacceptable.

These restrictions are critical to our
cause of reducing teen smoking. Ac-
cording to the Congressional Budget
Office, if the tobacco industry did re-
duce its advertising, the greatest effect
would probably be among teens. This
report notes that studies show that
teens are more sensitive than adults to
brand-specific advertising.

I voted for the original version of
this bill in the Commerce Committee
in large part because of the testimony
of the attorneys general. They said the
industry acquiescence in a ban on ad-
vertising, combined with a limit on in-
dustry liability, was the critical policy
mix needed to attack the problem of
teen smoking. That is why I voted
against the Gregg amendment that was
just before the Senate. That amend-
ment will remove the liability limits.

The reason a limit on liability was
deemed important by the attorneys
general was that the tobacco compa-
nies are the source of funds for the
smoking cessation programs in this
bill. If tobacco companies are sued out
of business, new ones that aren t held
to the standards of this bill will replace
them and we will have the worst of all
worlds. We will have new tobacco com-
panies that do not have liabilities be-
cause they haven’t advertised to teens
and committed the other misdeeds of
the present ones. They will not be
bound by the restrictions on advertis-
ing. I am afraid we will do more dam-
age if we pass a bill that has no limita-

tions on liability and no restrictions on
advertising. This balance between ad-
vertising restrictions and liability lim-
itations is what the attorneys general
put forward, and I think we must re-
capture it.

In the Texas agreement and in the
State attorneys general agreement, the
tobacco companies are partners in the
effort to stop teen smoking. Largely
through the voluntary advertising and
marketing restrictions in the legisla-
tion that was before the Commerce
Committee, we would be able to
achieve our result to stop teen smok-
ing. The tobacco companies have now
walked, and I am afraid this is not a
good development. I hope we can re-
store the balance and, in our zeal to
punish the tobacco companies, that we
do not destroy the very companies we
expect to pay for the programs in our
bill that can end teen smoking.

Without the advertising restrictions,
I believe what we have before the Sen-
ate is a tax bill. We have to decide if
raising the price of cigarettes would
have the effect of stopping teens from
buying them.

Now, most parents would be experts
in answering the question: Will the de-
mand for cigarettes by teenagers go
down if we raise the price? They know,
for example, that a $200 pair of tennis
shoes or a $75 pair of sunglasses sound
perfectly reasonable to a teenager. To
those teens, there probably isn’t much
difference between a pack of cigarettes
that costs $2.25 or $3.75. Unfortunately,
the Congressional Budget Office study
tends to support this common sense ob-
servation. According to the CBO study
that said teens are sensitive to adver-
tising, teens are not very responsive to
tobacco price changes. In fact, studies
show that, under some circumstances,
there is no impact on teen demand
when cigarette prices rise.

I have spoken to teens about this. I
have asked them, Will raising the price
from $2.25 to $3.75 make a difference?
What I have found is that teens do
think this is a pocketbook issue. But it
is not the one you think. It is not the
money in their pocketbooks that will
make the difference to teens; it is their
driver’s license. Teens say that what
will really deter them from smoking is
the threat of losing their driving privi-
leges. In fact, a study by the Texas De-
partment of Health found that 64 per-
cent of teenagers said they would not
smoke if they thought they would lose
their driver’s licenses. This was com-
pared to 48 percent who said a $250 fine
would deter them. My State legislature
passed legislation that imposed tough
penalties on tobacco use for underage
Texans, including suspension of their
driver’s licenses.

I am very concerned about what I
consider to be essentially a tax bill, be-
cause we have lost the balance that we
had in the attorneys general agree-
ment. If it is going to be a tax bill, let’s
be honest; it is a tax bill on lower- and
middle-income people. It may also lead
to a black market problem.
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Before I came to the U.S. Senate, I

was the treasurer of the State of Texas.
In Texas, the treasurer was the tobacco
tax collector. I have dealt with the
black market. I have seen how dif-
ferences in tobacco taxes between
states affect the black market. My
agency did raids on flea markets and
roadside sales of illegal cigarettes that
didn’t have stamps on them, and I can
tell you something: We stopped truck-
loads coming from Louisiana into
Texas and into the flea markets be-
cause there was a significant difference
in taxes between Louisiana and
Texas—it s a 21 cent a pack difference
today. In fact, the estimates of the
nonpartisan Tax Foundation show that
my State of Texas loses $172 million in
revenue annually due to the black mar-
ket in tobacco. That is because we live
next to a State that has a 21-cent lower
tax and next to a country, Mexico,
where cheaper cigarettes are available.

In Canada, they had the exact same
experience when they increased the
cigarette tax in 1991. Smuggling be-
came such a problem that many prov-
inces cut their own taxes to make it
less lucrative. What did that lead to?
Instead of smuggling, there was a black
market between the Provinces. The
government of British Columbia esti-
mates losses of as much as $100 million
a year.

This is the reason that the National
Association of Police Organizations has
asked us to be very cautious with the
legislation before the Senate. Accord-
ing to the executive director, Mr. Rob-
ert Scully, this bill could lead to an in-
crease in cigarette smuggling beyond
the control of organized law enforce-
ment.

All of us are struggling to try to do
the right thing. I believe that I can
truthfully say every Member of the
U.S. Senate has the same goal: To stop
teen smoking. However, how we get
there is the question, and I don’t think
we are close to agreement on what is
the right path to that goal.

I am not going to vote for taxes that
will run out of business the tobacco
companies that can pay for the health
and smoking cessation programs. This
would result in the emergence into the
market of new companies not bound by
our restrictions because they would
have no history of wrong-doing. Then
we would have no funding for the
health programs, no voluntary restric-
tion on the advertising, and we will
never reach the goal of stopping teen
smoking.

I am not going to vote for a tax in-
crease that is so high that it causes a
black market in my State of Texas as
well as Arizona, New Mexico, and Cali-
fornia, that borders Mexico, or where
the price of cigarettes is very cheap. I
am not going to vote for a bill that
does not have a reasonable chance of a
balance that will achieve the goal of
stopping teen smoking.

We are going to have a lot of votes. I
hope we can come up with a bill that I
believe will reach that reasonable bal-

ance. I have not seen it yet. I hope that
in the end we will not pass a bill that
will create a black market, that will
create more crime, that will take away
the source of revenue that could help
us pay for ads to stop teen smoking.
And I hope we will not, in our zeal to
punish the tobacco companies, have
them walk away from the restrictions
on advertising which they can only do
voluntarily because it is their first
amendment right to do so.

I hope I can vote for a responsible
bill, Mr. President. I hope everyone in
the Senate will come together to try to
achieve an agreement that will produce
the result of stopping teen smoking.

The PRESIDING OFFICER. Under
the previous order, the Senator from Il-
linois is recognized.

Mr. DURBIN. Mr. President, I believe
the Senator from Oregon has a unani-
mous consent request. Would he be able
to make that request without jeopard-
izing my time?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WYDEN. Mr. President, I ask
unanimous consent at this time—I
have offered an important look-back
amendment in the Commerce Commit-
tee and worked with Senators DURBIN
and DEWINE—that I be allowed to ad-
dress this amendment after Senators
DURBIN and DEWINE this afternoon.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.
The Senator from Illinois.
Mr. DURBIN. Thank you, Mr. Presi-

dent.
Mr. President, for those who are fol-

lowing this debate, I hope they will un-
derstand that we are genuinely trying
to move this bill to final passage. This
bipartisan bill is the product of the
Commerce Committee, crafted by Sen-
ators MCCAIN, KERRY, HOLLINGS, and
others in an effort to do something his-
toric to reduce the number of teenagers
and children in America who are lured
into the addiction of smoking.

We have tried to establish a proce-
dure on the floor, which occasionally
we have been able to hold to, and occa-
sionally we fail. But that procedure
was to allow each side to offer an
amendment. Of course, Senator GREGG
had offered his amendment, and, after
some motions, then Senator GRAMM of
Texas offered his amendment. At that
point, I was supposed to have been
next. But as it stands, now I am com-
ing up with this look-back amendment
in this fashion. It is an amendment
which I am happy to sponsor with Sen-
ator DEWINE of Ohio, as well as Sen-
ator WYDEN of Oregon, Senator CHAFEE
of Rhode Island, Senators HARKIN, COL-
LINS, KENNEDY, SNOWE, DASCHLE,
CONRAD, and REED. This is truly a bi-
partisan amendment. I hope that those
who are following this debate will un-
derstand the significance of this
amendment.

The look-back provisions in the bill
are really important in terms of en-
forcement. This term look-back is a

relatively new term. It is not one cre-
ated by the Congress. It is, in fact, a
term of art which came about as a re-
sult of negotiation after the State at-
torneys general sat down with the to-
bacco companies. This is really an ef-
fort to make certain that the tobacco
companies keep their word and reduce
the number of young people in America
who are smoking.

We have talked about imposing a new
tax, or fee, on tobacco products with
the belief that it will reduce teen
smoking. But we are not certain. We
don’t know how much we will be able
to achieve by increasing the tobacco
fee by $1.10 a pack. We believe it could
be significant. But it may not be
enough.

That is why we have what is called a
look-back provision. This is how it
works. In years to come, we will do a
survey of teenagers across America,
and we will take a look particularly at
children who are smoking. We will try
to determine how many are smoking.
We will also be able to determine what
brands of tobacco they are using. With
that information, we will be able to
measure the effectiveness of the goal of
this bill. We will look back on a peri-
odic basis to determine how many chil-
dren have been taken from the ranks of
smokers or have not been recruited in
the first place, and we will take a look
at what they are smoking.

The look-back provisions are an im-
portant part of the agreement with the
States’ attorneys general. The tobacco
companies knew this had to be part of
the bargain. They couldn’t walk away
from the table with all of the things
they hoped for, walk away from liabil-
ity in a State suit, for example, with-
out some assurance that they were in
fact going to be genuine in their efforts
to reduce teen smoking. The look-back
language that is included in the
McCain bill which came from the Com-
merce Committee is a very good start,
but only a start.

That is the reason I am offering this
amendment with Senator DEWINE and
others. We want to construct an effec-
tive look-back provision that will
change companies’ behavior and give
them incentives to stop marketing to
children.

Our look-back amendment does two
very important things. First, it shifts
the emphasis on any look-back assess-
ment so that it will fall primarily onto
tobacco companies that are the worst
offenders rather than primarily on the
industry as a whole. That is a major
element in this debate.

If you were to ask what is the dif-
ference between the Durbin and
DeWine amendment as opposed to the
Commerce Committee bill, it is the
fact that when we look back and deter-
mine whether or not the tobacco com-
panies are keeping their word, whether
in fact they are no longer marketing
and selling to children, we believe at
least in this amendment that we
should hold individual companies re-
sponsible. The McCain bill, the Com-
merce bill, as good as it is—I think it
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is a good bill—looks at it primarily
from an industry viewpoint. I will try
to spell out here in more detail why I
think that is not the way to go.

The second thing we do that is very
important is, we restore the smoking
reduction targets that were originally
agreed to by the tobacco industry in
their proposed settlement with the
States’ attorneys general last June. On
both scores, this amendment is about
accountability. Will these companies
change their behavior? Will they stop
their insidious marketing practices?
Will they get honest in terms of the re-
tailing of their product? We can find
out. We can measure it. We can hold
them accountable. If they don’t live up
to the reduction levels proposed in the
legislation, they will face financial in-
centives to create the right climate
and the right results.

Why do we need look-backs? Effec-
tive look-back provisions can help
achieve the goal of reducing youth to-
bacco use and change the current in-
centives that drive tobacco companies
to market to children. Make no mis-
take. We have gone through this debate
over and over. You will recall that for
years the tobacco companies used to
say, ‘‘This isn’t fair. We are not trying
to sell to kids.’’ Then, of course, law-
suits were filed across the Nation. We
required them to disclose the docu-
ments they were using. Along come
these documents. It turns out that
these tobacco company executives were
not as honest as they should have been.

You all may recall this great scene
that occurred about 4 years ago in the
U.S. House of Representatives when
the eight tobacco company executives
came before the Commerce Committee
in the House of Representatives. This
‘‘gang of eight’’ raised their hands and
solemnly said under oath that nicotine
is not addictive. America laughed, be-
cause they knew that once again the
tobacco companies had made an incred-
ible statement, literally one that had
no credence whatsoever. When the to-
bacco companies told us nicotine
wasn’t addictive, that they were not
adding nicotine or manipulating it in
cigarettes, that they were not trying to
sell to kids, it turns out they were
wrong on all counts. So much for the
credibility of the ‘‘gang of eight.’’ Inci-
dentally, they are no longer the man-
agers of these companies. But, never-
theless, their successors still have to
be held accountable.

Today, each new child who starts to
smoke represents a new profit oppor-
tunity for tobacco companies. Tobacco
companies have a tough go of it. Think
about it. If you were running their
business—every year they lose 2 mil-
lion of their best customers. But a half
a million people will die from tobacco-
related diseases. Another 1.5 million
will finally be able to quit and break
the habit, or will die of other causes.

If you are running a company losing
2 million customers a year, you need
new ones. Where will you turn? You
know adults are not your most likely

market. They are usually smarter, a
little more mature, and they know the
danger of tobacco. They are not easily
lured into the addiction. You have to
go after the kids, and get the kids in
their rebellious youth when they are
willing to try anything and think they
are going to live forever, and get them
started on tobacco. If you can get a kid
to start smoking cigarettes or chewing
tobacco, it will develop into an addic-
tion. The drug in that tobacco will go
into that child’s system and create a
craving for this product that is very
tough to stop. For those children who
think that it is an easy thing to quit
this addiction, it is not. The earlier
they try to stop, the better. But the to-
bacco companies know that.

Since most smokers start as chil-
dren, children are the only available
replacement smokers to take the place
of these 2 million lost customers. In ad-
dition, we know that smokers are gen-
erally very loyal to the first brand that
they smoke. We all know people who
will only smoke certain brands—
Marlboros, the cancer cowboy’s ciga-
rette, or Kools, Camels, whatever it
happens to be. Many people who start-
ed with the brand when they were kids
stay with it for a lifetime, albeit a
shortened lifetime.

These facts and the desire to give
their shareholders steady profits lead
the tobacco companies to market to
children to ensure their future mar-
kets. The strong look-back provisions
will totally reverse the economic in-
centives for marketing to children. It
will say to the industry and to each
company that they have an incentive
to prevent their products from appeal-
ing to children. Manufacturers will
start using what they have learned
about teenage tobacco use to avoid
having children use their products be-
cause every new child who picks up a
cigarette or pockets a can of snuff will
be an economic loss to the company.

Our goal is not to punish the compa-
nies or gain revenues. If this never gen-
erates a cent, that would be fine. But
basically what we are trying to do is
meet the smoking reduction targets.
Our goal is to create the incentives
which help achieve actual reductions in
underage tobacco use so companies
might never have to pay a penny of
these look-back assessments. We are
going to do our part. We are going to
have youth access restrictions,
counteradvertising, public education,
and other governmental efforts to re-
duce youth smoking. We expect the to-
bacco manufacturers to do their part
as well. And that is what this amend-
ment is all about—accountability.

Why focus on company-specific as-
sessments? In the bill that is pending,
a much greater share of the look-back
assessments are imposed on the whole
industry rather than on specific com-
panies. There is a $4 billion annual cap
on industry-wide payments that is
much greater than the company-spe-
cific assessment. Although the com-
pany-specific charges could be as much

as $3 to $4 billion in extreme cases, it
is more likely they are going to be a
lot smaller. If all the companies miss
their target by 10 percentage points,
the company-specific surcharges would
only equal $640 million. If they miss by
20 percent, it would be $1.3 billion com-
pared to nearly $4 billion for the indus-
try as a whole.

Let me show a chart here which gives
you an idea of the difference between
the look-back provisions that we are
discussing.

Consider the fact that we are setting
these targets to reduce youth smoking,
and these targets say that over a 10-
year period of time we are going to
bring down smoking among kids by a
certain percentage.

What happens, let’s say, in the fifth
year after this legislation passes when
the tobacco companies as an industry
are supposed to reduce the number of
kids smoking by 40 percent? What hap-
pens if the largest company misses it
by 20 percent, if instead of having a 40-
percent reduction, they only have a 20-
percent reduction?

Look at what occurs. Under this
comparison of the Commerce Commit-
tee bill, and this amendment by Sen-
ator DEWINE and myself, the industry
as a whole would face a penalty of 10
cents a pack and the individual com-
pany 9 cents a pack if they miss it by
20 percent under the Commerce Com-
mittee bill.

But look at the other side now if our
amendment prevails—6 cents for the
industry per pack, but 29 cents for the
offending company. Doesn’t that make
more sense? If we know as a result of
our surveys that the kids are smoking
Camels, for example, shouldn’t R.J.
Reynolds be held accountable? They
are the company that makes the brand.
They market the brand. They retail
the brand. They have an obligation
under this law to reduce teen usage of
their brand of cigarettes.

If you don’t do that, think of the per-
verse situation where one company is
trying its best to reduce teen usage and
youth usage and another company ig-
nores it. Under this bill, the penalty is
spread across the industry by and
large, and there is not that much of a
forfeiture of funds for the individual
company as would occur under the
DeWine and Durbin amendment. We
want to make this more company-spe-
cific.

This approach, which currently is in
the bill, risks creating incentives for
some company to keep building future
market share. There is money to be
made here. As long as these kids are
smoking, these companies are making
money. We want to make sure the prof-
it is taken out of this. Our amendment
increases the company-specific pay-
ments, reduces the industry-wide pay-
ments.

This amendment will not necessarily
increase the price of cigarettes. I want
to really pause for a moment on this
point because I think it is so impor-
tant. We have had a lengthy debate
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over the last several days about wheth-
er or not we are imposing, at least indi-
rectly, new taxes on lower income indi-
viduals, whether by raising the price of
a package of cigarettes we are passing
along to lower income and middle-in-
come individuals more of a tax burden.

Think about this for a moment. As-
sume we have two companies and the
Durbin-DeWine amendment is enacted.
One of the companies is doing a good
job; it is reducing its sales to minors—
very happy with the results. The other
company has made a calculation. The
other company says we are not going
to be so tough or restrictive. We will,
frankly, look the other way. We are
going to continue to do some market-
ing that we know appeals to kids. We
are going to kind of tell our retailers
we are not going to enforce the law
that stringently, and so look what hap-
pens. If that occurs under the existing
bill, they are both going to be treated
equally in the industry-wide assess-
ments; both will be facing these addi-
tional costs per pack equally.

Under our approach, it will be signifi-
cantly different and the company that
is a bad actor, the company that is not
trying to reduce sales to kids is a com-
pany that will face a much, much larg-
er charge per pack. Now, what do you
do? If you are the company that has
been selling to kids, it turns out kids
are smoking your brand, you are facing
this kind of payment. You can’t add
this price to the package of cigarettes
because your competitor isn’t doing
the same. You have to absorb this cost
in your bottom line. So the consumers
are protected from the price increase,
and basically the company really pays
a price for what they have done.

This bill presently before us also re-
duces youth smoking reduction targets
relative to what the industry agreed to
last year. This second and very impor-
tant element in the bill is one I would
like us to pause and reflect on. Just
last year, these tobacco companies
came together, and with the State at-
torneys general said we agree to the
following targets to reduce the number
of smokers each year.

Well, a year has passed. The issue has
come to Capitol Hill. We debated it
back and forth and now we have a
chance to enact this legislation. What
has happened during the course of that
year? The tobacco companies have
done very well. They have done very
well in luring more children into this
addiction. In fact, since 1991, we have
seen a dramatic increase in the per-
centage of kids who are smoking. That
is a sad commentary. It is a sad fact of
life.

What Senator DEWINE and I are doing
in our amendment is going back to the
original targets the tobacco companies
set in their agreement with the attor-
neys general. So instead of the McCain
or Commerce Committee bill reducing
smoking by 60 percent of kids over 10
years, we hit a target of 67 percent in
the equivalent course of time, getting
them to quit or sparing more kids from

the possibility of becoming smokers
and of facing disease and premature
death. Four-hundred and fifty thousand
more children will be protected with
the Durbin-DeWine amendment by the
year 2008 than in the underlying bill.
There will be 450,000 fewer smokers if
the tobacco companies continue to
meet their reduction targets of 67 per-
cent instead of 60 percent; 150,000 fewer
premature deaths—we know that about
a third of smokers are going to die
young as a result of this habit; $2.8 bil-
lion in lifetime social costs are avoid-
ed; and we have the same real target as
the original proposed settlement. I
think that makes sense.

The next question is the constitu-
tionality question. The tobacco compa-
nies claim that these look-back provi-
sions are unconstitutional. But both
the Department of Justice and the Con-
gressional Research Service have stud-
ied the issue and concluded they are
wrong. Just as we hold companies re-
sponsible for clean air attainment
standards, we can hold them respon-
sible to help reduce youth smoking
rates.

The courts have required that there
be a rational basis for this type of pro-
gram, and this amendment is based on
a very rational consideration. If com-
panies’ assessments or surcharges raise
their cost of doing business as usual,
they will consider it an incentive to
change their behavior and use the
knowledge they have gained over the
years in terms of selling to kids, to
stop selling to kids.

With regard to the argument that
this might violate due process, the pur-
pose of the look-back assessments is to
supplement the other measures in the
bill designed to reduce youth smoking
rates, including the bill’s price in-
creases, and to encourage the industry,
which is uniquely able to develop inno-
vative strategies, to take the action to
minimize youth smoking.

The look-back provisions don’t vio-
late the Constitution’s bill of attain-
der. All of us who studied the Constitu-
tion over the years wondered if we
would ever run into a case where some-
body would start talking about a bill of
attainder. I didn’t think I would ever
face that in my life on Earth, and here
we are on the floor of the Senate talk-
ing about a bill of attainder.

The bill of attainder in the Constitu-
tion prohibits singling out particular
individuals or entities for legislatively
mandated punishments. The tobacco
companies have said: Oh, this look-
back provision is a bill of attainder.
The Department of Justice states the
look-back provisions apply to all man-
ufacturers of tobacco products, not a
single company, and would operate as
one component of a comprehensive in-
dustry-wide reform. Additionally, look-
back provisions are not penalties for
industry misconduct so much as an af-
firmative step to reduce youth smok-
ing.

I think the tobacco industry’s con-
stitutional argument is a weak one, de-

signed to shift away the attention from
their marketing to kids.

Let me respond quickly to a few
other items, and then I will be happy
to defer to my colleague and cosponsor,
Senator DEWINE.

Mr. FORD. Will the Senator yield for
a question?

Mr. DURBIN. I will be happy to yield
for a question.

Mr. FORD. I understand where you
are going with this, and it is beginning
to take hold. But in this piece of legis-
lation, does HHS have the ability to
put on the educational programs that
would reduce youth smoking and the
tobacco industry would have no control
over that?

Mr. DURBIN. Yes. I thank the Sen-
ator for raising that.

Mr. FORD. But the point here, then,
is that I am putting out all this infor-
mation, and it doesn’t work; then you
get fined. I am a little bit concerned
about that. I understand where the
Senator is coming from. But I think we
need to cover one more base, that if the
tobacco industry is going to be respon-
sible for the percentage reduction, and,
if it isn’t, then they pay, they ought to
be able to be charged with advertising,
or something, rather than letting HHS
do it. And if it doesn’t work, they get
penalized.

As we say down home, ‘‘Something
about that ain’t right,’’ and I hope the
Senator, with all his knowledge of this
area, would look somehow to be sure
that, if you are going to be charged
with a penalty here, somehow you
ought to have some input on how it is
completed. You might be able to clear
me up on that.

Mr. DURBIN. The Senator from Ken-
tucky raises a dilemma, and that is:
How much could we trust the tobacco
industry coming up with the goal?

Mr. FORD. They can’t.
Mr. DURBIN. I think it is more like-

ly a public health agency will try to re-
duce those numbers. I can recall a few
years ago the tobacco companies said,
‘‘We are going to stop marketing to
kids, and we are going to tell these
kids we don’t want their business.’’
And they delivered their message by
buying full-page ads in the Wall Street
Journal. There may be some kids who
read the Wall Street Journal, but not a
lot of them. It is far better to take that
information and message and put it on
a television show the kids are likely to
watch.

Mr. FORD. I say to my friend, I take
this as if they were doing it to me as
an individual and saying that you are
going to be penalized—I am going to be
penalized if your program doesn’t
work. And some companies, a brand
only has about 1 percent of youth.
They don’t like it, and they don’t use
it. But if you reduce it down, if it is 1
percent, which one brand is, then you
have to reduce that to six-tenths of 1
percent. That becomes very difficult
when it is all adults.

I agree with what you are trying to
do. I hope somehow or another we can
make it fair rather than unfair.
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Mr. DURBIN. I thank the Senator for

his question, and I hope what we are
doing is a coordinated effort. It is an
effort which increases the fee on a
package of cigarettes, which we have
been told by economists, in and of
itself, will reduce youth usage. It is an
effort to change the advertising so
that, by and large, children are not af-
fected by the lure of that advertising.
It is an effort by the Government—and
the Senator is right—through HHS and
others, to deliver this message effec-
tively. But finally it comes down to the
tobacco companies themselves who
make the product and market the prod-
uct and sell the product. And they bear
a responsibility, too, a responsibility
which, if they don’t live up to it, is
going to result in a charge against each
package of cigarettes.

Let me just conclude with two or
three points before deferring to the
Senator from Ohio. Some say the 67
percent reduction figure over 10 years
is too high. I don’t believe it is. Mari-
juana use by 12- to 17-year-olds de-
clined 76 percent from the late 1970s to
the early 1990s. The smoking rate
among black 12th graders in the late
1970s was the same as the rate for all
teenagers today. It declined by 76 per-
cent from the late 1970s to the early
1990s, without advertising restrictions,
education, and counteradvertising en-
visioned in the current legislation.

Mr. President, 80 percent of adult
smokers and 70 percent of adolescent
smokers regret ever starting to smoke.
I think we have a situation here where
67 percent is a figure that can be
reached, and the actual number of
young people who would then stop
smoking is one that was agreed to by
the tobacco companies when they met
with the attorneys general just last
year.

Why do we want to strengthen this
bill? Because, frankly, we believe that
unless the industry is held to this
standard on a specific company basis,
the results will not be what we hope
they will be. Some people say the
amount of the payment here is more
than the lifetime profit from each new
young smoker.

First, let’s not get caught up in the
debate of what is a lifetime profit from
a new smoker. Is it only $500 or $1,000
or $1,500? I am not sure we accept these
claims.

Second, these companies are not just
profit maximizers; they want volume.
Why? Why would the tobacco industry
want volume over profit? Because they
are dealing with people who are ad-
dicted to nicotine, who will have to fol-
low them up the track as the price in-
creases. So they do not focus just on
profits but also on volume. And we
have to find a way to reduce the vol-
ume when it comes to children.

Third, even this calculation does not
get to the true cost of addicting a child
on tobacco. The American Medical As-
sociation has estimated we would have
to increase the surcharges to $400 mil-
lion per percentage point—more than 6

times what the bill does in its com-
pany-specific look-back—to cover the
societal cost of each additional smok-
er. It is about more than tobacco com-
pany profits; it is about the cost to
America and American families as a re-
sult.

I think what we are setting out to do
here is create a payment structure that
is reasonable. Under the bill, compa-
nies will pay an industry-wide payment
of $80 million for each of the first 5 per-
centage points by which they missed
the targets, $160 million for each of the
next 5 points, $240 million for the next
12, maxing out at $4 billion. Each com-
pany that misses the target will pay a
company-specific surcharge of $1,000
multiplied by the number of children
by which a company falls short of in its
target. There is no maximum for the
company-specific surcharge, which
could reach as much as 3 to 4 billion
dollars in an extreme case.

Under our agreement, companies will
pay an industry-wide payment of $40
million for each of the first 5 percent-
age points by which the industry as a
whole misses the targets, plus $120 mil-
lion for each of the next 15 points, with
a maximum of $2 billion. Each com-
pany that misses the targets will also
pay a company-specific surcharge
equal to the company’s share of youth
smokers multiplied by $80 million for
each of the first 5 percentage points,
$240 million for each of the next 19
points, with a maximum of $5 billion.

The potential maximum surcharges
are similar in the aggregate. Ours is
weighted towards companies as op-
posed to towards the industry as a
whole.

Let me close by saying that I am
happy that this is, in fact, a bipartisan
amendment. For those who have ar-
gued on the floor over the last 2 days
that they want to make certain that
we don’t increase the price of the prod-
uct too much for lower-income groups,
the Durbin-DeWine amendment ad-
dresses that directly. When you go
company-specific, the money comes off
the bottom line. For those who say
that the targets that the State attor-
neys general agreed on to reduce the
number of kids smoking were reason-
able, as those tobacco companies said
then, this bill returns to those targets.
We think this is sensible. Let us reward
those companies which are engaged in
good conduct, reducing youth usage.
Let us make those pay who do not en-
gage in good conduct.

I am happy to have this amendment
offered today in the Senate, and I am
proud to have as my cosponsor the Sen-
ator who will be speaking next, my
friend who served in the other body
with me and now is the Senator from
Ohio, Senator MIKE DEWINE.

At this point, I yield back the re-
mainder of my time.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Ohio is recognized.

Mr. DEWINE. I thank the Chair.
Mr. President, I am pleased to join

with my friend and colleague from Illi-

nois, Senator DURBIN, to offer this
amendment, an amendment to make
the tobacco companies more account-
able in our collective effort to reduce
youth smoking.

Specifically, our amendment would
make a few improvements—a few im-
provements, but significant ones—to
the so-called look-back provisions of
this current legislation. The look-back
provision in the current bill sets tar-
gets for the reduction of teen tobacco
use. And, then, it imposes assessments,
or surcharges, on individual tobacco
companies and the entire tobacco in-
dustry if these reduction targets are
not met.

Our amendment would make two
simple modifications to Chairman
MCCAIN’s look-back provision.

No. 1, our amendment, like the
McCain bill, would impose a surcharge
on specific companies as well as the en-
tire industry, if reduction targets are
not met. Both our amendment and the
McCain amendment are blends of those
two formulas. They are different, a dif-
ferent blend, as I will talk about in a
moment.

Our amendment puts a larger empha-
sis, though, on the company-specific
surcharge. We do this because we be-
lieve the threat of a surcharge against
specific companies will give them a
much stronger incentive to limit teen
tobacco use. In a sense, it is sort of the
American way. We hold people ac-
countable. We hold them accountable—
we give them the benefit of what they
do as well as the detriment if they do
something wrong.

(Mr. BENNETT assumed the Chair.)
Mr. DEWINE. Second, Mr. President,

our amendment will increase the tar-
gets for reduction of youth tobacco use
over what is in the McCain bill. But ac-
tually with our amendment, we are re-
storing, as Senator DURBIN has pointed
out, the original reduction targets that
were agreed to by the industry last
year in the global settlement. The net
effect of our amendment is to restore
what the tobacco companies said and
agreed to last year and said that they
could do.

Let me repeat, we are not increasing
the final reduction targets. Rather, we
are simply restoring the original tar-
gets that were agreed to in last year’s
settlement.

Before getting into the specifics of
this amendment, I first congratulate
my good friend, JOHN MCCAIN, who has
put together a very credible, a com-
prehensive, a good bill. He has faced a
very difficult challenge and has crafted
an excellent piece of legislation. This
is a comprehensive package that at-
tacks teen smoking in a variety of
ways. I believe this thorough approach,
when all the pieces of the puzzle are fi-
nally put together, will significantly
reduce teen smoking. Let’s make no
mistake about it, that is our objec-
tive—to reduce teen smoking; to re-
duce the number of young people every
day in this country who start smoking.

I have followed the policy evolution
of the look-back provisions since they
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were first proposed in that global to-
bacco settlement announced last June,
announced by the attorneys general
and by the leading tobacco companies’
executives. That settlement contained
a look-back provision. That settlement
contained this brand new and innova-
tive idea—the idea that we could enlist
the tobacco industry in our fight to re-
duce teen smoking by simply giving
them a disincentive to hook young peo-
ple on tobacco.

The look-back provision in the origi-
nal settlement called on the companies
to work with us to reduce youth smok-
ing by 60 percent after the passage of 10
years. That 60 percent was to be phased
in at several intermediate levels. The
settlement negotiators, including the
tobacco industry, all agreed to these
reduction targets. They obviously be-
lieved that they were achievable.

The settlement then gave the to-
bacco industry a big shove, a big shove
to meet these targets by calling for an
industry-wide surcharge in any year
the targets were missed. The amount of
the surcharge was to be based on how
much the industry missed the reduc-
tion targets, up to a maximum or
limit, a cap of $2 billion.

While I look at this, I recognize real-
ly from the beginning, the look-back
could be a tremendously useful tool in
reducing youth smoking. The tobacco
industry, driven by a profit motive, has
been incredibly effective in convincing
our children to start smoking. If the fi-
nancial disincentive was strong
enough, we would have a way to put
the industry’s expertise to prevent
youth smoking and to turn this whole
thing around.

After studying the settlement’s look-
back proposal, I have two basic con-
cerns: First, I was concerned that the
proposed surcharges were not high
enough to work as a significant deter-
rent to the tobacco companies. Second,
I had some concerns about the settle-
ment’s way of distributing the sur-
charges across the entire industry; in
other words, how they determined who
was going to pay what. This was an
issue I explored in several committee
hearings, both in the Judiciary Com-
mittee and in our Labor and Human
Resources Committee.

This approach, frankly, if I can use
the term, seems almost socialistic to
me, the provision that was originally
agreed to. The provision calls for look-
ing back first at the end of 3 years and
periodically after that to see how well
the tobacco industry had done in re-
ducing youth smoking, and then once
we found that out, irrespective of how
an individual brand did or individual
company did in reducing youth smok-
ing, to then say, ‘‘OK, we’re going to
spread it out in the industry; in fact,
we are going to spread it out, not based
on the percentage of youth who were
smoking a particular brand, we are
going to take that penalty and spread
it out among adult users.’’

So if a particular company had 20
percent, for example, of the youth mar-

ket, but 60 percent of the adult market,
then, in fact, that company would end
up taking 60 percent of the burden of
the look-back penalty. It is, in effect,
socialism. It is something I think that
should offend every Member of the Sen-
ate. It is not right, it is not fair, and
that is why we are changing it in this
amendment. Frankly, that is why Sen-
ator MCCAIN put together an amend-
ment, a compromise, that did, in fact,
begin to go down this road. Our amend-
ment simply goes a little further.

Any company under the original set-
tlement that did its job in reducing
youth tobacco use would have to share
the benefit of this good behavior with
its fellow tobacco companies. Likewise,
a company that failed to reduce youth
smoking would not bear the brunt of
the resulting surcharges because the
payments would be spread across the
industry.

This approach would have the effect
really of diluting the incentive for in-
dividual companies to work as hard as
they can to prevent teens from using
their products. After all, why would a
company try to prevent kids from
smoking its cigarettes, perhaps creat-
ing a competitive disadvantage for
itself in the larger adult market when
other companies would share in the re-
ward for whatever success they had in
reducing teen smoking? It just doesn’t
make sense.

The way the payments are allocated
to the specific companies in an indus-
try-wide approach on the basis, as I
pointed out, of the adult market share,
would also dilute the incentive for
companies to do a good job. Let’s take
a quick look at the example of Philip
Morris, the maker of Marlboro.

This company, through the use of the
Marlboro Man and other marketing
campaigns, has been unbelievably suc-
cessful in selling cigarettes to our un-
derage smokers, to our kids, to our
children. In 1993, 60 percent—60 per-
cent—of all teen smokers used Marl-
boro, when in the overall market for
adults, Marlboro only had 23.5 percent
of the market share.

Let’s look at how the industry-wide
look-back approach would affect Philip
Morris. After all, Philip Morris is re-
sponsible for a majority of youth
smoking. This is the main company at
which look-back incentives should be
aimed.

Industry-wide look-backs allocate
the industry-wide assessments to each
company based on its adult market
share. So if the company misses its re-
duction targets and is then required to
pay, Philip Morris is only responsible
for 23 percent of that total, because
that is the total market they have,
even though Philip Morris is respon-
sible for 60 percent of youth smoking.

In the case of Philip Morris, under
these statistics, if in a year the to-
bacco industry did not meet its targets
and there was a penalty that had to be
assessed under the law, the division
clearly would not be equitable. Philip
Morris is responsible for 60 percent of

the problem, 60 percent of the kids
smoking, and yet they would only pay
23 percent under this straight provi-
sion.

Let me again point out that Senator
MCCAIN has changed this and moved it
in the right direction. Our amendment
moves it even further towards more
emphasis on company-specific pen-
alties.

Mr. President, what do we think
Philip Morris will do under this indus-
try-wide look-back? Will the look-back
do what it is supposed to do, get Philip
Morris to try to reduce the number of
children who it sells to? Mr. President,
to me it is pretty obvious what would
happen. Because this industry-wide
look-back forces other companies to
pay for the sins of Philip Morris, I
would expect Philip Morris would sim-
ply ignore the look-back. The industry-
wide look-back in this particular case
would fail to do what it is supposed to
do. In the case of Philip Morris, it
would fail to give the proper incentive
to the very company with the most re-
sponsibility for stopping kids from
using its products.

That is why, Mr. President, I started
calling for a tougher look-back than
the original settlement and for one
that would be imposed on individual
companies that fail to reach the tar-
gets rather than on the entire industry.
In other words, an effective look-back
proposal is one that would commit
each company, each tobacco company
to feel the impact—whether good or
bad—of its own behavior.

And let us not kid ourselves, Mr.
President. The tobacco companies will
be able to, through marketing tech-
niques, through their dealings with
their dealers, through what advertising
they will still be able to do, they will
be able to have a substantial impact on
youth smoking.

Yes, the Government is going to
come in under this bill and we will
have some anticigarette campaigns.
The Government will be involved in
other things. This will not be brand
specific. This will be across the indus-
try. It will, we hope, have the effect we
intend it to have. But the fate of each
company will still remain in each com-
pany’s hands. And they should be ac-
countable for what they do. They
should be given—sort of the American
way, Mr. President—they should be
given an incentive to do what is right
and they should be, if I can use the
term, ‘‘punished’’ if they do not do
what is right. It is the right way to ap-
proach the problem.

Mr. President, I worked with the
chairman of the Labor and Human Re-
sources Committee, Senator JEFFORDS,
to include a tough company-specific
look-back in this legislation. Prior to
the Commerce Committee’s markup of
S. 1415, I wrote to Chairman MCCAIN to
request that his legislation’s look-back
surcharges be higher than the original
settlement, and that they be assessed
against individual companies.
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Mr. President, by the time this legis-

lation reached the Senate floor, Chair-
man MCCAIN and the Commerce Com-
mittee had improved the bill’s look-
back provisions, and they had done it
in two very significant ways. I com-
mend them for it. In the version of this
bill that came out of the Commerce
Committee, Senator MCCAIN increased
the level of the industry-wide sur-
charge and the overall cap in the look-
back. This served to provide a stronger
incentive for tobacco companies not to
target youth.

Further, the Senator from Arizona
went even further in this regard in the
managers’ amendment he offered this
week. Specifically, Senator MCCAIN
added a company-specific look-back
surcharge in addition to the industry-
wide surcharge.

Mr. President, by including both a
company-specific look-back and sur-
charges stronger than those in the set-
tlement, Senator MCCAIN’s look-back
provision represents a clear improve-
ment from last year’s settlement. It
will be more effective. It will be fair.

What the Senator from Illinois, Sen-
ator DURBIN, and I are doing as we offer
this amendment is to simply refine and
improve the McCain look-back provi-
sions. And we do this in two fundamen-
tal but necessary ways.

Mr. President, the most important
modification included in the Durbin-
DeWine amendment is a stronger com-
pany-specific look-back. The argument
for this is simple. The higher the com-
pany-specific surcharge is, the more
powerful an incentive each company
has to prevent children from using its
products. By putting more of the bur-
den on individual companies, we can
provide a much more powerful incen-
tive for tobacco companies——

Mr. BYRD. Mr. President, may we
have order in the Senate?

The PRESIDING OFFICER. The Sen-
ator’s point is well taken. The Senate
is not in order.

The Senator from Ohio.
Mr. DEWINE. I thank the Chair and

my colleague from West Virginia.
By putting more of the burden on in-

dividual companies, Mr. President, we
can provide a more powerful incentive
for tobacco companies to meet these
reduction targets, especially among
those companies that have gained the
most from the youth market.

Basically, the Durbin-DeWine amend-
ment would direct more of the sur-
charge amounts to be paid on a com-
pany-specific basis. The initial assess-
ments—ones that are charged if a com-
pany misses its reduction target by a
few percentage points—in our amend-
ment would be higher than in the
McCain amendment. In addition, un-
like the McCain bill, our amendment
would also bump up the surcharge once
a company misses its reduction target
by more than 5 percentage points.

Let us look at one specific example
to demonstrate the differences of the
two approaches. Suppose we had two
cigarette manufacturers—company A

and company B. Each controls, let us
assume, half the market, including half
of the youth market. Let us say com-
pany A has succeeded in meeting its re-
duction goals for reducing youth use,
but company B failed to reduce its tar-
gets and failed, in fact, by 10 percent-
age points.

Company A has done the job. Com-
pany B has not. Here is how the total
surcharges, to take a specific exam-
ple—including both the company-spe-
cific and the industry-wide assess-
ments—would break down under the
McCain bill and the Durbin-DeWine
amendment.

Under McCain, company A, the good
actor, the good company, is responsible
to pay $200 million, but would only pay
$100 million under the Durbin-DeWine
amendment.

Company B, on the other hand, the
company that saw the increase, caused
the increase in youth smoking, would
be charged $750 million under McCain,
but would pay $900 million under Dur-
bin-DeWine. That is a 20 percent higher
payment under the Durbin-DeWine
amendment for the company that
failed. More equitable.

So, as you can see, our amendment
would shift the financial burden toward
the company or companies that are re-
sponsible for the continued youth
smoking, but also away from compa-
nies that do the right thing. Because
companies will know that they are on
the hook for how well they do, they
have that much more incentive to pre-
vent children from using their prod-
ucts.

Another way to demonstrate this,
Mr. President, and to demonstrate the
shift we are asking for in our amend-
ment is to look at the overall bottom
line. The McCain bill would impose an
industry-wide cap, a potential maxi-
mum of $4 billion. This cap represents
the maximum amount which would be
assessed against the entire industry
under these provisions.

Although there is no cap in McCain
for company-specific surcharges, let us
assume each and every company
missed its target by, say, 25 percentage
points. In that case, the surcharges
would all add to about $1.6 billion. So
that is the bottom line for McCain—$4
billion imposed across the entire indus-
try, shared among all the companies,
and about $1.6 billion for the individual
companies that had not met its goals.

The Durbin-DeWine bottom line is as
follows: The industry-wide cap is $2 bil-
lion, and the total amount of company-
specific surcharges, under similar cir-
cumstances, would be $5 billion. That
is only for that specific example.

Mr. President, the real story I am
trying to convey with these numbers is
simple: Our amendment has a greater
focus on the company-specific look-
back and thus provides a stronger in-
centive for tobacco companies to pre-
vent children from using their prod-
ucts.

Mr. President, our amendment makes
one other fundamental change to the

McCain bill. Our ultimate reduction
target—10 years hence—is a 67-percent
drop in the number of teens who
smoke. In the McCain bill, the end goal
or target is 60 percent. On the surface,
the McCain target appears to be the
same as the 60-percent target in the
original settlement the attorneys gen-
eral reached last June.

Again, I remind my colleagues, this
is a settlement that everyone agreed
to. And the tobacco companies said,
‘‘Yes, we will be held accountable. And,
yes, we can get these targets.’’ So it
seems as if it is the same under the
current McCain language.

But actually, on closer examination,
the McCain target falls a little short of
that original target in real terms. The
reason why it falls short is the McCain
and settlement reduction goals—al-
though the same on the surface; appear
the same—each use different starting
points or different baselines.

The McCain bill calls for a 60-percent
reduction from a higher baseline figure
than was used in last year’s settle-
ment. Because of this, the McCain
youth reduction targets are easier to
meet than the original settlement.
Again, not a great deal of difference.
But all our amendment does, very sim-
ply, is take us back effectively to that
original settlement, which I think was
our original intent of what we should
do.

What the Senator from Illinois and I
are doing is restoring the original re-
duction goals from youth tobacco use
from the settlement. The Durbin-
DeWine amendment sets a reduction
target of 67 percent, but after account-
ing for the different baselines—our re-
duction goal is equivalent to what is in
the settlement. It is exactly what the
tobacco industry last year agreed was
reasonable and that they said they
could reach.

Again, I want to thank my friend
from the land of Lincoln, Senator DUR-
BIN, and his staff for their work in put-
ting this proposal together. Let me
also thank Senator WYDEN, who will
speak in a moment, Senators CHAFEE,
WYDEN, DASCHLE, SNOWE, and COLLINS
for joining us as original cosponsors of
this amendment. This is truly a bipar-
tisan amendment. I also appreciate the
work of the Campaign for Tobacco-
Free Kids and others in the public
health community for their assistance
and support. This amendment also has
had the active support of former Sur-
geon General C. Everett Koop—and I
certainly appreciate that. Finally, I am
pleased that the New York Times has
expressed its support for the amend-
ment in an editorial in yesterday’s edi-
tion.

Mr. President, the choice before us is
simple—we have the opportunity here
to vote on an amendment that will im-
prove the one basic purpose of this leg-
islation: to reduce youth smoking. By
holding individual tobacco companies
more accountable for failing to reduce
youth smoking, and by restoring the
original targets set by the tobacco
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companies themselves, the Durbin-
DeWine amendment will make a real
difference in young lives. I urge my
colleagues to join us on behalf of our
young people and support the Durbin-
DeWine lookback amendment. It is the
right thing to do.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Thank you, Mr. Presi-
dent.

Mr. President, I offered the amend-
ment in the Senate Commerce Com-
mittee to toughen the look-back pen-
alties for one reason. I believe that
stronger look-back penalties provide a
powerful tool to actually change the
course of history and hold the tobacco
companies accountable when they pur-
sue youthful customers.

A brief review of the history indi-
cates that the tobacco companies won’t
change on their own. For example, if
you look at every previous effort, every
single previous effort on the part of the
Congress to hold the tobacco compa-
nies accountable, the tobacco compa-
nies, in fact, have found a way to get
around those efforts. That is what hap-
pened when the Congress sought to go
forward with restrictions on advertis-
ing. That is what happened when the
Congress legislated warning labels. And
that is what happened when the Synar
amendment was enacted.

Many will remember our colleague
who served in the other body. Mike
Synar wrote very tough legislation
that would, in effect, require that the
States carry out the laws to protect
our kids when they were targeted. The
tobacco companies found a way around
that.

So the tobacco companies have found
a way around every single previous leg-
islative effort on the part of the Con-
gress to hold them accountable. Those
who would like to know more about
this history can learn about it simply
from the documents that have come
out since the 1994 hearings in the
Health Subcommittee on the other side
of the Capitol.

Now, the tobacco companies would
like us to believe that they will change
the course of history and their behav-
ior on their own. Many of the Senators
will remember after the original attor-
neys general settlement the tobacco
companies took out very large adver-
tisements in both the Nation’s news-
papers and in the electronic media. The
basic message of those ads that were
taken out by the tobacco industry
when they were encouraging support
for the original settlement, was their
message that it was a new day. To-
bacco companies said it is a new day.
There will be improved corporate citi-
zenship on the part of the tobacco in-
dustry, and that the sordid history
that came out after 1994 in those var-
ious documents was a part of the past.

I think the inclination of every Mem-
ber of the U.S. Senate is to say indus-
try can change. Our colleague, Senator
DURBIN, made mention of the fact that
many of the executives who testified in

1994 aren’t alive today. So a number of
us were very hopeful that it would be a
new day in terms of tobacco industry
behavior. But when the Senate Com-
merce Committee held hearings earlier
this year under the leadership of Chair-
man MCCAIN, we received powerful evi-
dence that things really had not
changed.

I will cite one example in which I was
personally involved. In 1994, when I was
a member of the Health Subcommittee
on the other side of the Capitol, HENRY
WAXMAN brought the Nation’s tobacco
executives before the Health Sub-
committee. It came to light that the
Brown & Williamson company at that
time was genetically altering nicotine,
genetically altering nicotine to give it
a special punch and to hook their cus-
tomers. This was, of course, a flagrant
example of subverting the public inter-
est. It was documented by the Food
and Drug Administration. At that
time, the Brown & Williamson com-
pany assured the country that they
would not engage in that conduct
again.

During the course of our preparation
for the hearings in the Senate Com-
merce Committee 4 years later, I and
other members of the committee
learned from news reports and others
that there was evidence that, in fact,
Brown & Williamson was again geneti-
cally altering nicotine and again en-
gaging in this detrimental conduct
that they pledged to the country they
would never engage in again in 1994.

So when the CEO of the Brown &
Williamson company came to the Sen-
ate Commerce Committee with the
other executives, I asked specifically
about what kinds of practices the com-
pany was engaged in with respect to
genetically altered nicotine. The CEO
of that company said, in fact, that they
were again selling this product, and in
their words, in response to a question I
asked that day, they admitted that
they were working off ‘‘a small stock-
pile of genetically altered nicotine,’’
engaging in conduct that they pledged
the country in 1994 that they would
never engage in again.

The reason I bring this example up is
that if a tobacco company will engage
in that kind of brazen conduct, in that
kind of conduct when they are under
the hot spotlight of the U.S. Congress,
as they have been for many months,
what are they going to do when the at-
tention of the Congress and the coun-
try turns elsewhere? This isn’t about
conduct of 20, 30, 40 years ago. We know
that took place in the past. A number
of us were very interested in knowing
whether the companies really did want
to change of their own accord. Many of
those who have opposed tough look-
back penalties have used this argument
in the past. Companies are changing.
These kind of tools of big government
are certainly unnecessary, at best.

The Brown & Williamson example
where they are working off a small
stockpile of genetically altered nico-
tine at this time is certainly strong

evidence that these companies have
not really changed and it is not the
new day that the Congress and the
country were told about after the origi-
nal settlement from the attorneys gen-
eral.

Given that past history, over 20, 30,
40 years, and the most current history,
the Brown & Williamson example
which, by the way, the Justice Depart-
ment is now conducting a criminal in-
quiry into, there have already been
pleas in this regard—given that past
history and the history present, many
of us are not willing to say that it is
actually a new day in the tobacco in-
dustry.

Mr. President, I want the Senate to
know why I am particularly skeptical.
I was a member of the Health Sub-
committee of the other body in 1994,
Chairman WAXMAN, the late Mike
Synar, and others, did an extraor-
dinarily good job of questioning the ex-
ecutives. But when it came to my turn
during those hearings, I recognized
that it had not yet been put on the
public record whether these executives
believed that nicotine was addictive.

So, in 1994, at those hearings, I went
down the row with each of the execu-
tives, one by one by one, each of them,
and asked them whether nicotine was
addictive. And each of them under oath
at that time said that nicotine was not
addictive.

I like to think that moment contrib-
uted in some way to the important leg-
islation we have before us, contributed
to our positions for enacting strong
legislation. But it seems to me that set
of hearings and the documents that
have come to light will only make a
real difference over time if we now fol-
low up on those early efforts and pass
the strongest possible look-back legis-
lation. That is why I offered a very
tough set of additional penalties when
companies don’t meet their specific
targets for reducing youth smoking
under the Commerce Committee bill.
That is why I am pleased to be able to
join Senators DURBIN, DEWINE, CHAFEE,
and others this afternoon.

The bottom line, with respect to our
amendment—many of the details have
been addressed—but the bottom line is
if you do not have aggressive look-back
penalties, look-back penalties that
really zero in on aggressively the com-
panies in a specific way, you effec-
tively penalize the companies that try
to change their behavior twice. You pe-
nalize them once through the industry
assessment and second through the loss
of market while other companies con-
tinue to market to children and a fu-
ture market share.

This amendment represents a fairer
approach. It does not allow the Con-
gress, in effect, through loopholes in
this look-back set of provisions, to
place a company that does try to clean
up its act, does try to change history,
we make sure under our amendment
that company wouldn’t be placed at a
competitive disadvantage when they
said, now we are going to change and
not seek out children.



CONGRESSIONAL RECORD — SENATES5306 May 21, 1998
Let me also say that because the

number of teen smokers has actually
grown since the original settlement
was announced last summer, the
changes that we offer today will essen-
tially hold the industry to a reduction
level to which they have already
agreed. So, in fact, this amendment is
stronger than what came out of the
Senate Commerce Committee on the
19-to-1 basis. But given what we have
seen with, again, the number of teen
smokers actually increasing, this, in
effect, simply ensures that the indus-
try is held to a reduction level to
which they have already agreed.

Mr. President, and colleagues, Sen-
ators DURBIN and DEWINE went into a
number of the details with respect to
how the look-back legislation works. I
don’t think all of that needs to be
belabored at this time. But I would like
to say that to me what this amend-
ment is all about is reversing the
course of history. History shows that
in the past when we would write these
laws, the tobacco companies would
bring their entrepreneurial and adver-
tising talents to the task then of get-
ting around them. And the tobacco
companies have more of that kind of
advertising and entrepreneurial talent
than anybody else around. They would
always find a way to evade the law.

Learning from past history with re-
spect to the warning labels, with re-
spect to electronic ads, with respect to
the way in which the industry got
around the Synar amendment, we are
making it clear that we are going to

have the tools to rein in the scoff-law
companies, those that do not clean up
their acts as they have pledged to do.
We do so in a realistic way. We do so in
a fashion that makes sure that compa-
nies that really have changed won’t be
put at a competitive disadvantage.

I would say, finally, Mr. President,
and colleagues, to those of you who
have talked to me personally about
those 1994 hearings, and what happened
during the course of those 7 hours
where the executives said that ciga-
rettes were like Hostess Twinkies,
cigarettes weren’t addictive, and they
never preyed on children, if you really
want to reverse the course of history, if
you really want to hold the companies
accountable, if you really want to rein
in the conduct that we saw dem-
onstrated again in the Senate Com-
merce Committee when Brown &
Williamson admitted that they are now
using genetically altered nicotine, if
you want to change that behavior, vote
for this bipartisan amendment, because
this is something that is going to
change the course of history and make
sure that these companies don’t prey
on our youngsters in the years ahead.

Mr. President, I yield the floor.
Mr. NICKLES addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Oklahoma.
Mr. NICKLES. Mr. President, I want

to respond to my colleagues who are
proposing this amendment. But, first, I
would like to make some general com-
ments about the bill to complement
some of the comments I made earlier

today, some of which were related to a
statement from the Joint Tax Commit-
tee which I inserted into the RECORD,
the chart that they put together on the
net cost of the bill. They have now
added a line to their estimate. I want
to include that in the RECORD as well.
This is the price per pack of cigarettes
under this bill with all these new taxes
and surcharges and look-backs.

I will tell my colleagues that for 1998,
the year that we are in right now, be-
fore this bill goes into effect, Joint Tax
assumes the price of cigarettes is $1.98.
They assume for 1999—I want our col-
leagues to hear this—Joint Tax says
the cost of a pack of cigarettes goes up
to $2.88, a 90-cent increase. The next
year, $3.24; the next year, $3.41; the
next year, $3.66; the next year, $3.83; by
the year 2004, it is over $4, $4.06 per
pack. The next year it is $4.12; the next
year, $4.78; by the year 2007, 9 years
from now, the price per pack, $4.48. The
price today is less than $2.

This isn’t coming from Don NICKLES.
This came from Joint Tax. I haven’t
agreed with everything that Joint Tax
has done in estimating this bill. But in
this estimate, they have added some of
the other aspects of the bill, including
the look-back.

I ask unanimous consent to have this
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

RECONCILIATION OF GENERAL TOBACCO INDUSTRY PAYMENTS UNDER S. 1415, AS AMENDED, AND NET FEDERAL REVENUE EFFECT OF SUCH PAYMENTS ESTIMATED BY THE JOINT
COMMITTEE ON TAXATION ON MAY 19, 1998, BEFORE THE LOOK-BACK PROVISIONS

[In billions of dollars]

Provision

Fiscal year—

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 1998–
2003

1998–
2007

1. Calendar Years:
1. Federal revenues from S. 1415 general tobacco indusry payments as adjusted for inflation (by calendar years

as in S. 1415) .......................................................................................................................................................... $10.0 $14.4 $15.4 $17.7 $21.0 $23.6 $24.3 $25.0 $25.8 $26.6 $102.1 $203.8
2. Calendar year volume adjustment .......................................................................................................................... ............ ............ ............ ............ ¥3.6 ¥5.0 ¥5.4 ¥5.8 ¥6.2 ¥606 ¥8.7 ¥32.7
3. Calendar year payments .......................................................................................................................................... 10.0 14.4 15.4 17.7 17.4 18.6 18.9 19.2 19.6 20.0 93.4 117.1

II Fiscal Years:
1. Adjustments:

a. Convert Federal revenues from S. 1415 general tobacco industry payments to Federal fiscal years ......... ............ ¥20.8 15.2 17.1 17.5 18.3 18.8 19.1 19.5 19.9 88.9 166.2
b. Change in the net revenues from Fedeal income and payroll taxes (because of the impact of S. 1415

general tobacco industry payments on aggregate taxable income ............................................................... ¥ ¥5.2 ¥3.8 ¥4.3 ¥4.4 ¥4.6 ¥4.7 ¥4.8 ¥4.9 ¥5.0 ¥22.3 ¥41.7
c. Change in net revenues from present-law Federal tobacco excise taxes (because of price increases from

S.1415 general tobacco industry payments) .................................................................................................. ¥ ¥0.8 ¥1.2 ¥1.5 ¥1.9 ¥2.1 ¥2.2 ¥2.2 ¥2.2 ¥2.2 ¥7.5 ¥16.3
d. Net revenue effect of replacing State by State tobacco settlements with S. 1415 payments .................... ¥ 0.5 0.9 1.1 1.4 1.6 1.9 2.2 2.4 2.7 5.5 14.7

2. Net Federal revenues from S. 1415 general tobacco industry payments (JCT May 19, 1998 estimate) .............. ¥ 15.4 18.0 12.5 12.7 13.2 13.8 14.3 14.8 15.4 64.6 122.9

Nominal Calendar Year Price Per Pack With Youth Look Back ............................................................................................ $1.98 $2.88 $3.24 $3.41 $3.66 $3.83 $4.06 $4.12 $4.78 $4.84 ............ ............

Note: Details may not add to totals due to rounding.

Mr. NICKLES. Mr. President, I wish
to address the amendment by my
friends and colleagues from Illinois,
Ohio, and Oregon dealing with increas-
ing the look-back penalties.

I made a statement earlier today
that I think the look-back provision in
this bill is one of the most unworkable
provisions that anybody could dream
up. I say ‘‘unworkable.’’ I don’t think
it will work. But I would like to maybe
bring to my colleagues’ attention how
they propose that it should work.

To make the look-back penalties
work, they say we are going to em-
power the Secretary of the Treasury to
do a poll. It says to conduct a survey.

The survey is on a national basis. They
are going to measure the type of to-
bacco product used in the last 30 days.
They are going to conduct this survey
with methodology that he determines
is appropriate. They are going to iden-
tify the name brand that the young-
sters use. They are going to be survey-
ing kids. They are going to be survey-
ing people from ages 11 to 17. And they
are going to ask them a question: ‘‘Did
you smoke, and what brand did you
use?’’ Then they are going to put all
this information together. I don’t
think they are going to ask this of
every teenager in America. So it is
going to be a random survey.

Then they are going to compare the
results of this survey to the mandates
in the bill. If we don’t meet the tar-
gets, or if the consumption of tobacco
by teenagers is higher than what this
bill says they should be, the tobacco
companies are going to be assessed pen-
alties. And the penalties are very large.
The penalties in the look-back provi-
sion under the negotiated settlement
with the attorneys general went up to
$2 billion. The penalties that came out
of the Commerce Committee were $4
billion—$3.96 billion.

And then the penalties which were
rewritten by the administration and
introduced on Monday came out $4.4
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billion maximum, and now the amend-
ment that we have in the Chamber says
take that to $7.7 billion, and also in-
crease the target rate to 67 percent.

Why do rates make a difference?
Well, for every point you are out of
compliance, you are assessed a penalty,
and the penalty is large. The penalty
for not making the target under the at-
torneys general negotiated agreement
was $80 million per point missed.

Well, the penalty under this bill is
$240 million per point missed. It is
three times as large as that proposed
under the original settlement. That is
just the industry-wide look-back.
There is also a segment that applies to
the product, and it has a penalty that
is $200 million per point missed.

If this sounds confusing, it is because
it is, and it is in this bill. My point is
it is not going to work very well. You
are telling the Secretary of Treasury
to take a poll, and then we are going to
deem that this poll is correct.

Now, all of us have used surveys. We
have all had polls. But this bill has lan-
guage that I guess people want to be-
come law which says the survey using
the methodology required by this sub-
section is deemed conclusively to be
proper, correct, and accurate for the
purposes of this act.

So we are saying, whatever the Sec-
retary says, it is accurate. It is a done
deal. And then they are going to and
ask the kids, did you smoke? Now, they
don’t ask them, did you smoke 10
times? Did you smoke a pack a day?
They can smoke one cigarette during
that 30-day period and they are count-
ed. And if this thing worked just right,
a tobacco company would have to pay
$1,000 because a youngster smoked one
cigarette. I find that to be pretty high.
And I might mention, this is really
supposed to go after young people who
are smoking illegally. They are smok-
ing illegally. Let’s put the penalty on
the young person for breaking the law.
Instead, we are going to do a random
survey, a random survey that has to
determine every single percentage for
every single tobacco product. There is
a de minimis level. We are not going to
hit the smallest companies, I guess. I
don’t know how many different tobacco
products there are. I don’t know them
very well. I don’t smoke. I can only
think of three or four cigarette brands.
I don’t smoke. And my guess is there is
probably a lot of teenagers who don’t
either, but they can remember maybe
the biggest name brands. I can remem-
ber Marlboro and Winston and maybe
Virginia Slims. So if somebody said, do
you smoke? I might be able to remem-
ber those name brands.

Mr. FORD. Mr. President, could I
help the Senator with the names of
some packs of cigarettes?

Mr. NICKLES. In a minute. That
youngster taking the survey, if they
mention a name brand, whether that
was the brand they smoked or not, it
comes out in the calculation of this
data which is deemed accurate, proper,
and correct. Then, that company can
be subjected to enormous fines.

In the proposal, in the amendment
that we have pending, the fines that
are brand specific go up to $5 billion.
They are also indexed for inflation.
That is a pretty big penalty.

Then there is a $2.2 billion look-back
that applies industry-wide. The Sec-
retary of Treasury takes this survey
and tries to determine what percentage
of young people are smoking each
brand in the country, and if each one of
them by brand product missed this tar-
get, then they are assessed penalties
that can go up to $7.7 billion and even
higher in the outyears.

This is not a good plan. This is not a
workable plan. I tell my colleagues, if
you want to do something to reduce
teenage smoking, come up with some-
thing else. If you want to come up with
higher taxes, just increase the tax. I
have heard some people say you don’t
need $1.50 because we have a big look-
back and it’s really $1.50 anyway. If
you want to make it a $1.50, make it a
$1.50, but call it a tax. Make it clear.
Make it honest. This is a scheme. We
are going to deem a poll to be accurate,
and authorize the Secretary to assess
enormous penalties, in the billions of
dollars.

That doesn’t make sense. Now, if you
really want to reduce teen smoking, do
something else. Say to teenagers, if
you are caught smoking, we are going
to slap your wrist. The second time we
are going to make you clean up a park,
the third time maybe a financial pen-
alty. We don’t have that in this bill.
And I don’t want the Federal Govern-
ment to do it because I don’t want to
federalize these actions, but instead we
should encourage the States to enforce
the law.

It is against the law for teenagers
below the age of 18 to smoke in any
State. If you don’t want anybody to
smoke that is 18 years old, try and in-
crease the age to 20 or 21. You have
that right. But to come in——

Mr. FORD. Mr. President, may I cor-
rect the Senator?

Mr. NICKLES. Yes.
Mr. FORD. I don’t believe it is unlaw-

ful to smoke. It is unlawful to pur-
chase.

Mr. NICKLES. I appreciate the cor-
rection. Let me make the comment,
Mr. President. In every State in the
Nation it is unlawful to purchase ciga-
rettes.

Mr. FORD. Now.
Mr. NICKLES. And if we want to de-

crease teenage consumption, maybe we
should encourage the States to pass
laws it is against the law to consume
and put some responsibility back on
the individual. Instead, we are allowing
this massive growth of government.

It doesn’t make sense. It is not work-
able. It is not fair. And I don’t think it
will be effective. I also don’t think
parts of it will be constitutional, and I
don’t think we have willing partici-
pants by the tobacco companies. So it
is just not a good deal. For people who
want to raise taxes, raise taxes. Be up
front, be honest. If you want to do

something else, do something else to
get teen consumption down. But this
bill is not going to work. It is just not
a workable plan. Frankly, if it
wouldn’t work at $4.4 billion, it won’t
work at $7.7 billion.

I urge my colleagues examine this
look-back provision, see how com-
plicated it is, see how confusing it is to
give the Secretary this power, and to
decide this is not the right way to leg-
islate. It is not the right way to tax,
and let’s come up with something bet-
ter. I hope something better would in-
clude some personal responsibility and
accountability for people who are
breaking the law. If a teenager pur-
chases, it is against the law if they are
under the age of 18. And if you really
don’t want them to smoke, maybe we
should encourage the States to have
laws against the consumption as well.

I appreciate my——
Mr. DOMENICI. Will the Senator

yield?
Mr. NICKLES. I will be happy to

yield.
Mr. DOMENICI. I have a question. Is

the Senator saying that tobacco com-
panies do everything they are supposed
to do and yet when we take the survey,
we are not as successful as we hoped to
be and so we are going to impose a fee
on them?

Mr. NICKLES. The Senator is exactly
right. You know, I am sure if this sur-
vey was taken during the Fourth of
July break, it would have a little high-
er incidence of teen smoking than it
would at some other time in the year.
But if they smoke a cigarette, they are
counted in the affirmative and the pen-
alty would be $1,000.

Mr. MCCAIN. Will the Senator yield
for one more question?

Mr. NICKLES. I will be happy to
yield.

Mr. MCCAIN. Is the Senator aware
that as part of the original agreement
between the industry and the attorneys
general, the industry itself was the one
that agreed to this? All they are doing
here is increasing it. Is the Senator
aware of that? And is the Senator
aware that this puts him in a position
which is far different even from the in-
dustry by attacking a proposal that
was agreed to by the tobacco industry
itself, who would——

Mr. NICKLES. I will be happy to an-
swer the question.

Mr. McCAIN. Have experienced these
penalties, who would have been subject
to them and obviously must have had
some confidence in the survey the Sen-
ator is deriding; otherwise they never
would have entered into the agreement
because the penalties would have ac-
crued to them. Is the Senator aware of
that?

Mr. NICKLES. I will be happy to tell
my colleague from Arizona that he
makes a good point but he is abso-
lutely wrong. What the industry agreed
to, according to the settlement, is that
they would pay $80 million per point of
noncompliance, up to a total of $2 bil-
lion. What we have before us is two
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surveys, penalties up to $4.4 billion,
and an amendment to go to $7.7 billion.

Does my colleague from Arizona real-
ize there is a difference between $7.7
billion and $2 billion? and that $5.5 of
this new penalty is product-specific?
and the industry did not agree to a
product-specific penalty? These provi-
sions were not in the industry settle-
ment, as I am reading it right now.

Mr. GRAMM. Will the Senator yield?
Mr. MCCAIN. Did you ask me a ques-

tion?
Mr. NICKLES. No.
Mr. MCCAIN. You didn’t.
Mr. GRAMM. Will the Senator not

agree with me that whether the to-
bacco companies agreed to it or not,
that article I of the Constitution gives
the Congress the power to tax? and
that we ought not to be delegating that
power to a poll?

Mr. NICKLES. I agree totally. And I
also tell my colleague and friend from
Texas, I wasn’t part of the tobacco
companies’ deal. I am part of the Fi-
nance Committee. And I think if we are
going to legislate on taxes, we ought to
do it right. This is not the right way to
tax.

I will also tell my colleague from
Texas, I have heard people say the to-
bacco industry is confident they can
challenge these look-back assessments
and win in court and have it thrown
out as unconstitutional. Regardless of
the constitutional argument, I say this
is a crummy way to tax. I don’t want
to give the Secretary of the Treasury
the authority to conduct a poll and
then determine that the poll is accu-
rate, proper, correct for purposes of
this act, and be able to make assess-
ments. Under the agreement the to-
bacco companies agreed to, it was up to
$2 billion. Under the bill that came out
of the Commerce Committee, it was
$3.96 billion. Under the bill the admin-
istration wrote and introduced on Mon-
day, it came up to $4.4 billion. And on
the amendment we have pending now,
it is $7.7 billion, also indexed for infla-
tion.

The industry did not sign off on any
$7.7 billion look-back.

Mr. GRAMM. Will the Senator yield
further?

Mr. NICKLES. Yes.
Mr. GRAMM. Just two questions. No.

1, you are not here to represent the in-
dustry, are you?

Mr. NICKLES. No, sir. I could care
less——

Mr. GRAMM. Second, when you put
your hand on the Bible and you swore
to uphold the Constitution of the
United States against all enemies, for-
eign and domestic, you were not say-
ing, well, I’ll uphold the Constitution
and article I, the power of Congress to
tax, only in those cases where the to-
bacco companies didn’t agree to let a
pollster raise taxes, did you?

Mr. NICKLES. The Senator is abso-
lutely right.

Mr. McCAIN. A ‘‘pollster″?
Mr. NICKLES. I got on the Finance

Committee because I did not like the

way our tax system was structured. I
want to work with our colleagues from
Mississippi and Texas, to take the Tax
Code and rewrite it and come up with
something that is fair, flat, and simple.
This is tobacco bill just the opposite.
This is a mess. We could clean this bill
up a lot if we went through the conven-
tional process, if we had the Finance
Committee mark up this bill on the tax
side and call a tax a tax.

Instead, we have this unbelievably
complicated system, and the look-back
is maybe the most complicated. Dele-
gating to the Secretary of the Treasury
to take a poll, and then, if they don’t
meet the targets that we set, we are
going to assess them billions of dollars,
up to $7 billion or $8 billion, I find to be
ludicrous. It doesn’t make sense. It is
not a good way to legislate.

That is the reason that the Com-
merce Committee doesn’t have tax-
ation power, in the Senate. In the Sen-
ate, the Finance Committee has the
power to raise taxes.

Mr. MCCAIN. Will the Senator yield
for a question?

Mr. NICKLES. And not the attorneys
general and not the Commerce Com-
mittee.

I will be happy to yield.
Mr. MCCAIN. I thought the Finance

Committee did take up this issue and
ended up raising taxes, and doing all
kinds of other havoc to it in 24 hours.
I wonder what they would have done in
72.

Mr. NICKLES. I will tell my friend
and colleague, the Finance Committee
did consider this bill for 24 hours. I
didn’t support their $1.50 tax increase,
but I think their $1.50 tax increase is a
lot more honest, is a lot more plain, a
lot more doable. We have excise taxes
on tobacco today of 24 cents. Congress
last year, when we passed the kid-care
bill, increased that another 15 cents.
So, tobacco taxes are going to 39 cents
already in present law.

People say that the Commerce Com-
mittee bill, the administration bill, in-
creases that another dollar and a dime.
That takes the tax to $1.49. But they do
not call it a tax, they call it a fee. So
we are telling everybody who is in this
industry—and we have wholesalers and
distributors and so on—that the tax is
$1.49 and it is increasing. But that bill,
the bill that we have before us, doesn’t
saying anything about a dollar and a
dime. It says put all these billions of
dollars into a fund. That is not very
workable. It is not very legitimate. I
think we should have the committees
of jurisdiction take this bill.

The Finance Committee did take the
bill, but unfortunately the Commerce
Committee and the administration
looked at our changes, and they just
ignored them. They dropped the
changes that the Finance Committee
made.

I resent having the Commerce Com-
mittee write the tax portions of this
bill as well as I resent the Commerce
Committee writing the ag portions of
the bill. And I think those are two of

the more contentious and two of the
more difficult things that we have to
deal with. The committee that marked
it up didn’t have, in my opinion, the
taxation expertise, they didn’t follow
the same taxation procedures that we
have on every other excise tax in his-
tory. And, frankly, I think the Agri-
culture Committee should have written
that instead of the Commerce Commit-
tee as well.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. LOTT. Is the Senator—has the
Senator from Oklahoma completed his
remarks? Were you through with your
remarks?

Mr. NICKLES. Yes.
f

MORNING BUSINESS

Mr. LOTT. Mr. President, I know we
are having a lot of fun here, but for the
information of all Senators, there will
be no further votes this evening. The
Senate has tried to work out an agree-
ment that would resolve the impasse
that we have right now parliamentary,
and with regard to the substance of
those amendments, but we have not
been able to get that worked out yet.
There are very strong feelings on both
sides of the amendments that are pend-
ing, so I can understand that. So, since
we haven’t worked out an agreement, I
now ask there be a period for the trans-
action of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

Mr. GRAMM. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Texas reserves the right to
object.

Mr. GRAMM. Would it be possible for
us to just have a short final statement
on this issue? Or would you prefer we
do it—

Mr. LOTT. I would prefer you do it in
morning business, because if you had a
short final statement, there would need
to be a short final reaction. I see the
Senator from Massachusetts is anxious
to get recognition.

Mr. GRAMM. In that case, it is not
worth it.

Mr. LOTT. You can continue in
morning business.

Mr. GRAMM. Thank you.
The PRESIDING OFFICER. Without

objection, it is so ordered.
f

ORDER OF PROCEDURE

Mr. LOTT. Mr. President, tomorrow
we will convene at 9:30, and there will
be 1 hour for morning business, and
then we will begin consideration of two
items tomorrow, calendar No. 299, H.R.
2709, relative to Iran sanctions, with a
total of 3 hours for debate. We already
entered into an agreement back before
the Easter recess as to how this issue
would be considered, on or before May
22. So we will have this issue up tomor-
row. There could be an amendment of-
fered by Senator LEVIN. But we hope to
get that up tomorrow.
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I won’t even announce at this mo-

ment exactly which one of these two
bills will come first, because we will
need to see, for instance, if the ISTEA
highway and infrastructure bill is
ready to go. As soon as we get it, we
want to take that up. But it will be the
Iran sanctions issue, and then we will
consider and dispose of the ISTEA con-
ference report. So, votes will occur to-
morrow, probably at least one, maybe
two or three. It will depend on how
these issues develop.

Some people are saying, Will the
ISTEA conference be completed? I am
told by the leaders that they will be
able to complete it tonight. They may
need a little extra time in the morning
to make sure that Senators who are af-
fected one way or the other have been
briefed as to exactly what is in it, but
they know that we need to complete
this legislation before we go home for
Memorial Day recess, and we should be
committed to get that done.

With that, I yield the floor and the
morning business would be in order.

Mr. FORD. Will the majority leader
yield?

Mr. LOTT. I am happy to.
Mr. FORD. I approve of what you

have been doing. I think you have a
hard job and you have done well. One
thing that bothers me—you come to
Kentucky to see friends and family one
of these days. There are a lot of holds
here and a lot of people are caught up
in holds that have nothing to do with
the disagreement among Senators.
Next week, the Uranium Enrichment
Corporation will make a final decision
on whether they go public or whether
they go sell to an individual. And we
have one member who needs to be on
that. She has been held up 4 months
now, and that vote and that expertise,
for 4 years, needs to be on that board.

I hope that somewhere—it is on our
side as well—but when I get our side
worked out, then it comes back on that
side.

Mr. LOTT. If I can say to the Senator
from Kentucky, I know he is interested
in this nominee. Over a week ago, I be-
lieve, we had it cleared.

Mr. FORD. We did until we got prob-
lems on this side.

Mr. LOTT. Then I thought we worked
it out again, and another problem
popped up.

Mr. FORD. Oh, yes.
Mr. LOTT. But I think we will take

another run at it tomorrow and see if
we can maybe work it out.

Mr. FORD. The only reason I am ask-
ing is, we have the budget process. The
Senator from New Mexico, Senator
DOMENICI, has worked hard on this. It
should not be jammed up because of a
hold on the Senate floor for an individ-
ual who has nothing to do with it, and
it is jeopardizing the budget process,
because funds are in there as it relates
to the sale of this item.

So I just—I plead with you, if you
can, and I will do the best on my side,
and if somehow, tomorrow, we will not
be back, able to do it—and I do not

want a recess appointment. It will all
be over before the year expires. I don’t
like to do recess appointments.

Mr. LOTT. I will say to the Senator
from Kentucky, I realize Margaret
Greene——

Mr. FORD. Yes.
Mr. LOTT. Needs to be released. We

also have worked out, I believe, an
agreement that involves releasing Mr.
Barry for the Department of the Inte-
rior and Mary Anne Sullivan to be
counsel at the Department of Energy.
We would like to move all three of
those.

Mr. FORD. I agree with that, and I
will try to help. My pleadings have fall-
en on hard times.

Mr. LOTT. We will work on it to-
night and tomorrow. Keep working on
it.

Mr. FORD. I appreciate it. I want you
to know—I want everybody to know—
we are trying to operate in an efficient
manner, and other things are jeopardiz-
ing the ability to do it in an efficient
manner.

Mr. MCCAIN addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Arizona.
Mr. MCCAIN. I thank the Presiding

Officer. I will proceed in morning busi-
ness.
f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

Mr. MCCAIN. Mr. President, I need to
respond, of course, to the Senator from
Oklahoma who somehow now regrets or
complains about the fact that this leg-
islation went through the Commerce
Committee. My understanding is, un-
less I am having some mental lapse,
that the decision was made by the lead-
ership to move the bill through the
Commerce Committee.

My understanding is that was the in-
struction of the distinguished assistant
majority leader and the other members
of the leadership, to move it through
the Commerce Committee, because it
was clear it was not going to go
through the other committees. Now
the Senator from Oklahoma seems ter-
ribly distraught that it didn’t go
through the other committees when he
was the major person to move it
through the Commerce Committee.

Mr. NICKLES. May I answer to that?
Mr. MCCAIN. I will be glad to yield,

if the Senator from Oklahoma has a
short question, because we are operat-
ing——

Mr. NICKLES. I don’t have a ques-
tion. I want to respond.

Mr. MCCAIN. If you don’t have a
question, then I suggest you wait until
the expiration of my time.

The second point is that the Finance
Committee did insist, insist, insist and
got this bill, and they came up with a
result that the Senator from Oklahoma
didn’t like. There were amendments
pending, that is my understanding, in
the Finance Committee—I was watch-
ing on C-SPAN—that would have done
even more damage to the legislation,

at least from the viewpoint of the Sen-
ator from Oklahoma, who thinks that
the bill is too encompassing, too large
a tax increase, et cetera, which he has
spoken at length about on this floor
today. I am curious about what would
have happened if the Finance Commit-
tee had kept the bill even longer.

As far as the Agriculture Committee
is concerned, the Agriculture Commit-
tee bill is in the bill as a result of the
majority leader inserting it. The Sen-
ate will have its way on that.

But I want to come back to the fun-
damental issue of the look-back provi-
sion. Mr. President, I didn’t invent the
look-back provision. It wasn’t my idea.
I have very talented staff and advisers
and friends. The look-back provision
came from the agreement that was en-
tered into by the attorneys general of
the 40 States and the industry.

Have they changed? Yes, the look-
back provisions have changed. Should
they be changed back? Should I sup-
port the Durbin amendment? No, be-
cause I think it makes it worse. But
the look-back provision concept was
generated by the belief of every public
health group in America that you can’t
trust the tobacco companies.

Perhaps the Senator from Oklahoma
and the Senator from New Mexico and
others trust the tobacco companies and
believe that they will really try to re-
duce teen smoking. They may do that,
but most observers believe that after
commitment after commitment and
promise after promise and lying to
Congress about the fact of whether
they enticed kids to smoke or not, the
fact is we found out they did. So the
look-back provision, I inform my col-
leagues, does not mean you have any
connection with the tobacco industry,
but you ignore the fact that the to-
bacco industry can’t be trusted, and
unless there are penalties involved,
then the industry will not do what they
say they will do, because they have al-
ready said they would try not to entice
kids to smoke, and they did. That is
the reason for the look-back provision.

Philosophically, that may not be
something that is acceptable to the
Senator from Oklahoma, the Senator
from Texas, or the Senator from New
Mexico. But the reality is that is the
view of every public health organiza-
tion in America. Every living—every
living—Surgeon General in America
today has said you have to have these
provisions in the legislation if you
want to attack the issue of kids smok-
ing.

That is the view—and we have the
letter, I have the letter from the Sur-
geons General, every Surgeon General
since 1973. Perhaps those who oppose
this know more than they do. I don’t
know, I don’t know more than they do.

With startling candor, Dr. Claude
Teague set forth the plain facts about
the addictive nature of nicotine in his
chilling 1972 internal memorandum dis-
cussing the crucial role of nicotine. He
said:

Happily for the tobacco industry, nicotine
is both habituating and unique in its variety
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of physiological actions. Realistically, if our
company is to survive and prosper over the
long term, we must get our share of the
youth market.

‘‘We must get our share of the youth
market.’’

I commend this to the reading of the
Senator from Texas and the Senator
from Oklahoma. It is clear that the to-
bacco companies attempted to entice
youths to smoke. So, therefore, in the
agreement made by the tobacco compa-
nies, freely entered into by the tobacco
companies, there were look-back provi-
sions. Perhaps the Senator from Okla-
homa doesn’t like the size of them, but
it is hard for me to understand how he
can argue against the rationale behind
it.

Another slip occurred——
Mr. NICKLES. I will be happy to an-

swer it.
Mr. MCCAIN. In 1987, just months be-

fore the national launch of the Joe
Camel campaign, on October 15, 1987, a
memorandum stamped ‘‘RJ secret’’
from a file that, incredibly, bears the
name ‘‘youth target’’:

Project LF is a wider circumference non-
menthol cigarette targeted at younger adult
male smokers, primarily 14- to 24-year-old
male smokers.

I can go through document after doc-
ument for the Senator from Oklahoma.
What I am asking him to understand is
why these look-back provisions are
there, because the tobacco companies
tried to entice young people to smoke,
and here are the documents. In the
agreement of June 20, 1997, the tobacco
industry admitted that they had en-
ticed kids to smoke. Therefore, since
they could not be trusted, then there
should be provisions that penalize the
tobacco companies if, indeed, youth
smoking went up, which they are com-
mitted not to do. That is something in
which they freely engaged.

I can understand if the Senator from
Oklahoma has a problem with the size
of those look-back provisions. I cannot
understand why the Senator from
Oklahoma would not understand why
the look-back provisions are there.
When we talk about all the adjectives
that the Senator from Oklahoma has
described these look-back provisions,
the facts are, according to every living
Surgeon General, according to every
public health organization in America,
according to Dr. Koop, according to Dr.
Kessler, according to every health ex-
pert in America, the fact is there has
to be provisions that will punish the
tobacco companies, as well as
incentivize them to stop and reduce
teenage smoking.

Now that, I suggest, is reality. Again,
I am not speaking from my knowledge
and expertise. I am not speaking from
my background. I have to go, when I
don’t know about issues, to the ex-
perts. It is rarely that I find experts
who are completely in agreement on an
issue, and every expert in America is
unanimous in saying we have to have
some provisions that punish the to-
bacco companies if they don’t do what
they say they are going to do.

When the tobacco industry entered
into the agreement, they promised to
do everything they could to reduce
teen smoking. That was part of the
agreement they entered into. So how in
the world somebody would say that
when you swear to defend the Constitu-
tion of the United States that you
would totally disagree with every
health expert in America, frankly, is
something I don’t understand.

These proposals have been pummeled
pretty heavily for the last couple of
days, including from the Senator from
Texas who has been here quite awhile,
and including others.

I want to say, I am coming to re-
spond to this because this legislation is
based on an agreement the tobacco in-
dustry voluntarily entered into. It
seems to me the Senator from Oklaho-
ma’s and the Senator from Texas’ prob-
lem is not with this legislation, it is
with the original agreement. And,
frankly, they have every right to dis-
agree with it.

But the reason why many of the pro-
visions were put in that legislation and
were entered into was because the best
minds in America on this issue said,
‘‘You need look-back provisions, you
need to restrict advertising, you need
to have programs that have to do with
youth cessation, you need to have re-
search, you need to have funding for
the NIH and the Centers for Disease
Control. This is what you need in order
to stop kids from smoking.’’

Mr. NICKLES. Will the Senator
yield?

Mr. McCAIN. Now, if you want—for a
question, I would be glad to respond,
which is the normal—

Mr. NICKLES. The Senator used my
name about 14 times. I would like to
respond, because you made a couple al-
legations I resent and I would like to
respond. But I would like to make a
statement, not a question. I would like
to make a statement. It would only
take me about 4 minutes. But I would
like to respond since my name has per-
sonally been mentioned, I think, 14
times. I am counting.

Mr. McCAIN. Of course the Senator
from Oklahoma’s name has been men-
tioned, because I am trying to respond
to the Senator’s statements about the
legislation. If he would prefer I not
mention the Senator from Oklahoma
or saying a certain Senator, but I lis-
tened very carefully as a certain Sen-
ator attacked this legislation very
strongly, in all candor and sincerity.

Mr. GRAMM. Will the Senator yield?
Mr. McCAIN. I am trying to respond

to those comments that were made
about the legislation. I think that is
the normal give-and-take of debate
here on the floor. I am saying that—

The PRESIDING OFFICER (Mr. SES-
SIONS). The Senator’s time has expired.

Several Senators addressed the
Chair.

Mr. NICKLES. Mr. President, I will
be brief. I know my colleague from
Texas has been waiting to speak on the
amendment. But there were a few

things implied by my colleague’s state-
ments, the chairman of the Commerce
Committee. He said, ‘‘The Senator
from Oklahoma doesn’t agree with the
look-back assessments that were part
of the attorney general’s agreement.
And if the tobacco companies agree to
it, why would he be opposed to look-
back?’’

I was not part of that agreement. I
think my colleague from Arizona once
said, ‘‘Why don’t you introduce the to-
bacco settlement so we can mark up
from that bill?’’ I did not do it. The
chairman of the Commerce Committee
did. I did not do it because I was not
comfortable with it. I did not do it be-
cause I do not want to introduce a bill
that says tobacco companies will be ex-
empt from class action suits.

I did not do it because I looked at
look-back assessments and said,
‘‘That’s no way to tax.’’ I think there
is a right way to tax and a wrong way
to tax. This is the wrong way to tax.
And so to attack me and say that if I
am against look-back penalties I am
also against every health professional
or expert is ridiculous.

I think this is a crummy way to tax.
I have told my colleagues, you want a
tax? Tax. Call it a tax. Don’t hide be-
hind saying, ‘‘It’s a fee. It’s an assess-
ment.’’

I just read the attorneys general’s
deal with the tobacco companies. They
did not say anything about having a
survey and deeming it ‘‘proper and cor-
rect’’ and so on. My point being, I am
not part of the deal that the attorneys
general negotiated. They did not ask
me. I am part of the Finance Commit-
tee, which is responsible for raising
taxes. This Congress has already raised
tobacco taxes. And if Senators want to
increase them again, they have the
right.

We raised the tobacco tax last year. I
did not vote for it. I do not know if my
friend and colleague from Arizona did
or not. But we increased tobacco taxes
last year 15 cents. The increases have
not gone into effect yet, but they will.
They are on the books. And that is the
way we should do it. That is the way
the system works. This convoluted sys-
tem of industry payments going up to
$1.10, plus look-back penalty is wrong.
Originally the look-back was $2 billion
in the settlement, and then the Com-
merce Committee bill was $3.96 billion,
and then the bill that was introduced
on Monday that we have before us is
$4.4 billion. And then the amendment
that was offered this afternoon goes to
$7.7 billion.

I am just saying this is not a work-
able tax. And I did not agree to the to-
bacco settlement. So my colleague
from Arizona, I believe insinuated that
I support the tobacco companies. I do
not support the tobacco companies. I
just think this is a crummy way to tax,
and I resent this idea that whoever op-
poses look-back is supportive of the to-
bacco industry.

Mr. MCCAIN. Could I—
Mr. NICKLES. That is not true.
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Mr. MCCAIN. If I could comment, I in

no way intended that——
Mr. NICKLES. I appreciate it.
Mr. MCCAIN. In any way, that impli-

cation, I say to my friend from Okla-
homa. I said on numerous occasions
that his views on this are sincere and
heartfelt. I hope the Senator under-
stands that. And I say, I understand
that my colleague from Oklahoma
knows that I have been here for a num-
ber of days now, and there have been
assaults not only on the bill itself but
on the committee.

You made some remarks about it, et
cetera, and I just felt I would defend it.
But at the same time, the Senator
from Oklahoma is sincere in his beliefs,
and they are held with integrity. And I
do not in any way imply that there is
any relationship there. I wanted to
clear that up.

Mr. NICKLES. I appreciate that.
I am going to make two other very

quick remarks. One, the negotiated
look-back with the attorney generals
was not product specific. And the
amendment that we have before us
goes to $5.5 billion in penalties on a
product specific basis, which means we
are going to do a survey on every to-
bacco product used by teenagers and
assess penalties on every single prod-
uct. Now, isn’t that bureaucratic, isn’t
that a mess.

I hope people will understand this is
a big expense. And some people think it
is a move in the right direction. I think
it is a move in the wrong direction.

Before my colleague from Arizona
leaves, he said, ‘‘Didn’t Senator LOTT
ask Senator NICKLES to head this to-
bacco effort up and pull all the com-
mittee Chairs together,’’ and we then
assigned the responsibilities to the
Commerce Committee chairman?

I say that when I was involved in this
particular phase of it, that the linchpin
of granting immunity—and I see that
as a linchpin in this legislation fell to
the Commerce Committee. If there was
going to be a deal—and that is what
the attorneys general’s settlement was
predicated on—the fact that if you
grant tobacco companies limited im-
munity from class action suits, they
will pay so many billions of dollars,
about $15 billion.

Now, conceivably, that could be put
in the Commerce Committee. But I
really believe that the Finance Com-
mittee should have jurisdiction over
the tax. I have been upset about it ever
since. I do think that if we are going to
have a tax, we ought to call it a tax.
We should not hide behind fees and we
should not have look-backs assess-
ments. I think these issues are the re-
sponsibility of the Finance Committee.
And I think if we did that, we would
tax tobacco just like we always taxed
tobacco.

I think the Commerce Committee,
with all due respect, did a crummy job.
Its bill has different prices for different
brands of snuff. It exempts some to-
bacco companies from a tax. It hits
other tobacco companies hard. I find

that to be inequitable. I think the tax
should be so much per product, and let
us just say how much a pack it is, how
much a can it is and how much a
pouch, so people will know. I believe
that very, very strongly. And so I com-
municate that to my friend and col-
league.

I appreciate the fact that my friend
from Texas has been so patient. I yield
the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, we have
debated this thing all week. We are in
morning business and we are carrying
on the debate, so I guess it shows peo-
ple feel strongly about it.

I want to make it very clear what the
issue is on this look-back provision.
The Senator from Arizona acts as if by
the tobacco companies agreeing to the
procedure that somehow that sanctifies
this procedure. The Senator from Ari-
zona acts as if by the public health ex-
perts believing we should have a pen-
alty that somehow that sanctions this
look-back provision.

My concern with the look-back provi-
sion is not that it is a penalty; my ob-
jection to the look-back provision is
that it is clearly patently unconstitu-
tional. And it is unconstitutional on
two bases. No. 1, the Constitution, in
article I, says it shall be the power of
Congress to lay taxes. The most fun-
damental power of Congress is to tax.
This bill delegates the power to tax to
a public opinion poll and to the Sec-
retary of the Treasury —clearly uncon-
stitutional.

Secondly, this bill puts a company in
a position that if they have no control
over the decision of a 14-year-old, and
the 14-year-old makes a decision, that
company can be punished for the deci-
sion of the 14-year-old, even though
there is no evidence whatsoever that
they have had any impact on that deci-
sion. Clearly, that violates British
common law and it violates the Con-
stitution of the United States.

So the point I am making is not that
public experts don’t have a position,
not that tobacco companies don’t have
a position, not that the Senator from
Arizona doesn’t have a position, but
there is a Constitution. When we all
stood right down there below that first
step and put our hand on the Bible and
swore to uphold the Constitution
against all enemies, foreign and domes-
tic, we made a commitment, one I take
very seriously.

So the problem with this provision
besides it being absolutely comical—
who would have ever thought we would
have a bill where you would do a public
opinion poll, and based on what 12- and
13-year-olds say in a public opinion
poll, you would have a pollster, in es-
sence, empowered to raise taxes? Who
ever heard of such a thing? Not only
does this not pass the Constitution
test, this doesn’t pass the laugh test.
This is one of the most absurd provi-
sions I have ever seen.

Now, granted, if our only defense of
it is, well, the tobacco companies sup-
ported it, I didn’t know that we had
turned the writing of law over to the
tobacco companies or the health ex-
perts or the public choice advocates.

My point is, this provision is embar-
rassingly silly and unconstitutional. I
would be ashamed to vote for a bill
that had a provision in it where you let
a pollster’s finding trigger tax in-
creases, rather than an act of Congress,
where Congress, in general session, as-
sembled, passes a tax bill that is signed
by the President. That is the issue we
have raised here—not who cut what
deal and who signed off on what, but,
basically, two very relevant tests: No.
1, the Constitution test; and, No. 2, the
laugh test. I think this provision fails
both of those tests.

I think the more people know about
these provisions, the less support there
is going to be for this bill. To the ex-
tent that we draw public attention to
this, perhaps we will come to our
senses, and if we want to make taxes
higher, make them higher. But don’t
empower some pollster to take over the
constitutional powers of the Congress.
It won’t stand constitutional muster
for a minute, and it makes us poten-
tially the laughingstock of the public.
That is what the issue was about—not
that all of these so-called advocates for
the public interest support the provi-
sion, not that the tobacco companies
have endorsed it. The question is: Is it
constitutional, and is it laughable? The
answer is: No, and yes.

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from North Dakota.
Mr. CONRAD. Mr. President, the

Senator from Texas has indicated that
the bill is unconstitutional with re-
spect to the look-back provisions. We
have an opinion from the Congressional
Research Service on the look-back pro-
visions, and this is what they say: ‘‘We
conclude that the bill which may be re-
fined further in the amendment process
does not appear to pose serious con-
stitutional concerns and would seem to
satisfy a showing of rationality and le-
gitimate government action.’’

So while the Senator from Texas has
determined this bill unconstitutional,
the Congressional Research Service
says otherwise. They say this bill is
constitutional. They say that it will
satisfy a showing of rationality and le-
gitimate government action.

We have heard a lot of arguments out
on the floor today. We have had a num-
ber of Senators dominate the discus-
sion, and, frankly, I had begun to won-
der if they were afraid to debate and
afraid to vote. That is what is going on
here. We are in the ‘‘stall,’’ because
some are afraid to debate and they are
afraid to vote. They won’t even allow a
debate to occur out here on the floor.
They reject any interchange, any dis-
cussion. Instead, they just want to give
speeches to stall and delay.

So, maybe it is time for us to have a
debate. I don’t know why they won’t
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come out here and debate. Let’s have a
debate, and let’s see what the Amer-
ican people conclude after that.

Now, we have heard all day that this
is disproportionately affecting the low-
est-income people. This is a levy on
them. The first thing I point out is,
people choose what they do. Nobody is
going to pay a penny of tax if they
don’t go to the store and buy the ciga-
rettes. They don’t have to do that.
There is no requirement to do that.
This is no levy on their income; this is
their choice.

Our friends on the other side of the
aisle talk about personal responsibil-
ity. This is a question of personal re-
sponsibility. It goes beyond that. No-
body is talking about the taxes im-
posed on all the rest of us who are ex-
pected to pick up the tab because this
industry imposes costs on society that
aren’t being covered by them. Mr.
President, the rest of us are being ex-
pected to pay taxes, to pay the Medi-
care bill estimated at $22 billion a year
imposed by this industry. The Medicaid
Program has over $11 billion a year of
cost imposed on them because of this
industry. That is not covered.

How did we get here? We got here be-
cause State attorneys general sued the
tobacco companies—sued them. And
the basis for the lawsuit was, the to-
bacco industry was imposing costs on
State Medicaid Programs. Of course,
part of State Medicaid Programs is fi-
nanced not only by State taxpayers but
by Federal taxpayers. Federal tax-
payers have had costs imposed on them
because of the use of tobacco products.
It is only fair to the vast majority of
people who don’t smoke that they have
some of these costs relieved from them.
Three-quarters of the people in this
country do not smoke, and they are
being expected to pick up the tab for
the industry’s actions, for what this in-
dustry has done. That is not fair. It is
time to redress some of this balance.
The three-quarters of the people who
get stuck with the bill each and every
year say, ‘‘Wait just a minute now. It
is time for this industry to pay a fuller
share of the costs it imposes in this so-
ciety.’’

The best estimates we have are that
the use of tobacco products costs this
society $130 billion a year. Those are
the costs being imposed by this indus-
try. People smoke 24 billion packs of
cigarettes a year. So the costs per pack
being imposed on this society are $5 a
pack. Those are the costs being im-
posed by this industry on all the rest of
us. Who is paying that tab? Every
other taxpayer, every single one that
doesn’t smoke, is being stuck with that
bill.

We are saying it is time for the in-
dustry to start paying a fair share of
the costs that it imposes on this soci-
ety and all the rest of us. That is just
a matter of fairness.

Now, why do we have look-back pro-
visions? Senator MCCAIN is precisely
right: The reason there are look-back
penalties imposed is because this in-

dustry has a history of going after
young people. They try to addict them
because they know they become life-
time smokers, and they know if they
don’t get them young and early, they
don’t get them.

If there is any question about what
this industry has done, let me go back
to my top 10 tobacco tall tales. No. 7
was, ‘‘Tobacco companies don’t market
to children.’’ Here is their own docu-
ment, a 1978 memo from a Lorillard to-
bacco executive. These are not words,
these are the words from a tobacco
company executive: ‘‘The base of our
business are high school students.’’
That is the base of their business. They
know what the base of it is. That is
why they have been going after kids
with their marketing and advertising
campaigns for years.

Tall Tale No. 8: Again, the claim,
‘‘Tobacco companies don’t market to
children.’’ Their own documents, a 1976
R.J. Reynolds research department
forecast: ‘‘Evidence is now available to
indicate that the 14 to 18-year-old-year-
old age group is an increasing segment
of the smoking population. RJR must
soon establish a successful new brand
in this market if our position in the in-
dustry is to be maintained over the
long term.’’

What could be more clear?
They are going after kids with adver-

tising, with marketing, because they
understand they are the base of their
business.

Tall tale No. 9: Again, the claim that
the tobacco companies don’t market to
children.

From their own documents, a 1975 re-
port from Philip Morris researcher,
Myron Johnston:

Marlboro’s phenomenal growth rate in the
past has been attributable in large part to
our high market penetration among young
smokers . . . 15 to 19 years old . . . my own
data . . . shows even higher Marlboro mar-
ket penetration among 15–17-year-olds.

This is why it is necessary to have a
look-back provision. This is why it is
necessary to say, if you do not achieve
the goals for reduction of youth smok-
ing, you are going to pay an economic
penalty, because nobody knows more
about marketing to kids and how to
successfully hook them than the to-
bacco industry. They spend hundreds of
millions of dollars learning how to ef-
fectively get across to them. And they
are the only ones that have the best in-
formation, or I should say they are the
ones who have the best information on
what might work to allow youth smok-
ing to decline. The best way to get an
effect of what we are serious about
here, reducing youth smoking, is to
give the companies an economic incen-
tive to achieve those goals.

Unfortunately, in the McCain bill
most of the penalty is given on an in-
dustry-wide basis. The Durbin amend-
ment is seeking to shift that so most of
the penalty is on a company-specific
basis. Why? First, if you punish every-
body equally you punish the good with
the bad. Unfortunately, that is what

the McCain bill does because they put
most of the penalty industry-wide. It
doesn’t matter if you are a good com-
pany and you really achieve the goals
for reducing youth smoking, or you are
a bad company. You still pay the pen-
alty. That is not individual responsibil-
ity. Frankly, that is socialism. That
has everybody in the pot together,
good or bad.

Second, having a penalty that is
largely based, industry-wide, creates a
perverse incentive. With an industry-
wide penalty, if a company does the
right thing and reduces youth smok-
ing, it still pays the penalty. In fact, it
pays twice. It pays the penalty, and it
suffers the loss of market share from
not addicting young kids. What a per-
verse incentive that is.

Mr. President, the third point that
needs to be made is that because all
the companies will pay the same sur-
charge, they can just treat this as a
cost of doing business and pass that
surcharge along to the customers.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. CONRAD. Mr. President, I ask
for 1 additional minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CONRAD. Mr. President, it all
boils down to the question at the bot-
tom, which is, What are we going to do
to reduce smoking in this country?
Why is that the goal? Because we have
400,000 of our fellow citizens dying
every year from smoking-related dis-
eases. It is the No. 1 health challenge
in the country that is avoidable. It is
No. 1. There is nothing else that kills
this number of our fellow citizens. The
estimate is for every three that are
smoking, one will die of smoking-relat-
ed diseases.

I have held hearings now all across
America. Everywhere we have gone
people have come forward and de-
scribed the agony and the tragedy
caused in American families by the use
of this product. This is the only legal
product in America when used as in-
tended by the manufacturers that ad-
dicts and kills its customers. There is
no other product that fits that bill.
The only one, the only legal product,
when used as intended by the manufac-
turer that addicts and kills its cus-
tomers.

People in this country are asking us
to stand up and do something to help
them—to help them keep their kids
from using this drug, and a drug it is—
to help them avoid the disability and
death that attends the use of tobacco
products. We are not going to prohibit
the use of tobacco because we have 45
million people in this country that
smoke. We don’t have a very good his-
tory with prohibition.

We can do something to help Amer-
ican families deal with the agony
caused by the use of these products. We
should not avoid the opportunity to
act.

I thank the Chair. I yield the floor.
Mr. BIDEN addressed the Chair.
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The PRESIDING OFFICER. The Sen-

ator from Delaware.
Mr. BIDEN. Mr. President, are we in

morning business?
The PRESIDING OFFICER. We are in

morning business with Senators to
speak for up to 10 minutes each.

Mr. BIDEN. Mr. President, I thank
the Chair.

(The remarks of Mr. BIDEN pertaining
to the introduction of S. 2110 are lo-
cated in today’s RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.’’)

Mr. BIDEN. I thank the Chair.
Mr. DEWINE. Mr. President, I ask

unanimous consent to proceed for 20
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Mr. President, we are
ready to close down the Senate to-
night, and we are about ready to end,
really, the debate on the tobacco bill
for this week. This bill will be back in
the Chamber. We will be debating it in
the future. I think we got off to a very
good start. No one ever said that this
was going to be an easy bill. This is a
very complicated bill. Congress is
doing something we have never done
before. It is very complex. So we knew
going in it was not going to be easy.

Nothing important ever is easy. It is
important that we continue to push on
because there is a lot at stake. I would
submit what is at stake, really, is the
future of tens of thousands of our
young people. We all know the statis-
tics. We all know what the facts are.
We all know how important it is we
stop young people from starting to
smoke. We know the reality that if the
child does not start tobacco use at 19
or 20, hasn’t smoked, the odds are the
child isn’t going to smoke. We also
know most people start when they are
young, start when they are way under-
age and it is illegal to smoke, cannot
smoke if they do, and we know that is
when they get started.

We have heard the statistics. We
know the statistics about the 3,000
children starting to smoke every day.
We know the statistics that roughly a
third of them will die premature
deaths, some horrible deaths, because
of smoking. So I think we all know
what is at stake.

I think it is important as we com-
plete this week to remind ourselves
that, yes, it is tough. This is a tough
bill. This is a tough world. This is con-
tentious. But that is what we get paid
to do. That is why people send us
here—to make tough decisions. I think
we need to remind ourselves that this
really is a historic opportunity. It is a
historic opportunity that has been pre-
sented the country, and has been pre-
sented this Senate, and has been lit-
erally put in our laps. We can either
take up this opportunity and do what
is right and do something very con-
structive, or we can pass it by. This is
a historic opportunity. It was really
given to us because of the settlement
that was announced last June by to-

bacco companies and by the attorneys
general, an unprecedented settlement,
a settlement that cannot go into effect
without a comprehensive bill passing
the Senate, passing the House, and ul-
timately being signed into law by the
President.

Let me commend Chairman JOHN
MCCAIN for the work he has done in
bringing this bill to the floor. Let me
commend him for the work he has done
this week, keeping this process moving
forward. It is clear that, if we are going
to reduce teenage smoking, there has
to be a comprehensive approach. It is
like most things in life, there are no
simple answers. If there were simple
answers, we would have found them a
long, long time ago.

Raising the price of cigarettes, rais-
ing the price of tobacco, is an impor-
tant element to reduce teenage smok-
ing. There is an inverse relationship,
clearly, between the cost and the use.
But we also know, based on every study
that we have seen, everything that we
have looked at, I think most of us have
come to the conclusion that raising the
price of cigarettes alone will not do it,
that we have to do other things. We
have to stop the advertising for ciga-
rettes that appeal directly to chil-
dren—get rid of the Joe Camels, or
those who will follow Joe Camel; get
rid of the Marlboro Man; get rid of the
cartoon figures; get rid of the advertis-
ing that any parent looks at for 1 sec-
ond and knows this is clearly targeted
at children or, if it is not targeted at
children, at least has a tremendous ap-
peal for children. That has to be
stopped.

We have to have counteradvertising.
We have to take all the ingenuity of
Madison Avenue and use it, instead of
killing people, use that ingenuity and
use that talent to save kids. It is avail-
able, and it is out there, and we can do
it.

We have to worry about law enforce-
ment. Again, it is no different than
dealing with drugs in that respect. You
have to have education, you have to
have advertising, but you also have to
have law enforcement. We risk, as we
increase the price of cigarettes and to-
bacco, expanding the black market
that already does exist in this country.
We have to worry about that. We have
to worry about the enforcement of the
laws that every State has about under-
age smoking. We have to figure out
better ways to enforce that law.

So, we have to do all of these things.
And as we proceed in the weeks ahead
on this bill, and as we talk about it and
we debate it and argue this point and
argue that point, let’s keep our eye on
the ball. Let’s keep our eye on the ob-
jective. For this Senator from Ohio, at
least, there is only one objective, and
that is to reduce the number of our
kids who start smoking. If we can do
that, if we can do it in significant num-
bers, we will have accomplished a great
deal.

That is what this bill that Senator
MCCAIN has brought to the floor is all

about, and that is what we have to get
accomplished. This is a historic oppor-
tunity. It is a unique opportunity.

Let me talk for a moment, if I could,
about the amendment that Senator
DURBIN and I have brought to the floor
this evening. It is an amendment that
we believe will make a difference. It is
an amendment that will bring about
more accountability, hold the tobacco
companies responsible, make them lia-
ble for their actions, make them more
accountable, and we think will make
them do the right thing.

Our amendment deals with what we
call look-back. I think we have to keep
in mind—I have had the opportunity to
listen to a portion of the debate from
some of my colleagues who followed
Senator DURBIN and myself, Senator
WYDEN—who spoke in favor of the
amendment. I have listened to what
some of my colleagues who have raised
some questions about the amendment
have had to say.

In response, let me make a couple of
comments. First of all, the people this
is targeted at, the people we are target-
ing, are the tobacco companies. And
the tobacco companies agreed to a
look-back provision. They agreed to a
very, very significant look-back provi-
sion. That was the provision which was
included in the settlement that was an-
nounced last June. So they agreed to
it. They are the ones who thought they
could meet the 60-percent reduction
target in 10 years, and that is a signifi-
cant target. But they said, ‘‘We can do
it.’’ So this isn’t something that we
dreamt up here in the Senate; this is
something that the parties looked at,
and all of them said, ‘‘We can do it.’’
And it is clear that they can.

It makes sense, I think, what we
have done in the Durbin-DeWine
amendment. That is, we have taken
JOHN MCCAIN’s very good look-back
provision, and I think we have im-
proved it. We have made it more com-
pany-specific. What do you mean, com-
pany-specific? The original look-back
provision was an interesting provision,
really, in the sense that it was social-
ism. I don’t know any other word to de-
scribe it.

It basically said: Look, here are the
targets. The tobacco companies agree
on these targets. We are going to look
back, after 3 years, and then after a
few more, and ultimately after 10
years. And every few years, we are
going to look back and see if the to-
bacco companies are hitting their tar-
gets in reducing teenage smoking.
They said: We can get to 60 percent re-
duction in 10 years. And we phase that
in—they phased it in, in their agree-
ment, over that period of time.

Every so often, we are going to look
to see how we are doing. And if we de-
termine that the reduction is not tak-
ing place, or the targets are not being
hit, then the tobacco companies
agreed—let me emphasize again—
agreed that they would pay a penalty.

The interesting thing is, when this
was put together, however, how the
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penalty was calculated. The agreement
was that it would be calculated indus-
try-wide. So you would look to see
what the total reduction in teenage
smoking was. And then, each com-
pany—you figure out what that total
penalty was. It is the penalty the to-
bacco companies agreed to. You take
that pot of money, that penalty pot,
and you divide it up among the tobacco
companies, based on their total market
share. So if one tobacco company had
30 percent of the market, they would
get 30 percent of the cost of the pen-
alty, irrespective of whether or not
they were a leader in the sale of ciga-
rettes to young people or whether they
didn’t sell a cigarette to a young per-
son; it didn’t make any difference.

We looked at this and came to the
conclusion that it really didn’t make a
lot of sense to base it entirely on that
procedure. We came to the conclusion
that the tobacco companies should be
held accountable for what they did spe-
cifically. So we came up with this
amendment with a variation of what
Senator MCCAIN had done, where he
blended the penalties, basically mak-
ing part of the penalties being applied
industry-wide—that form of socialism
we talked about—part of the penalties
being applied case by case, company by
company.

We have kept a blend in the Durbin-
DeWine amendment, but we put more
emphasis on company-specific. We
think it makes sense to hold the indi-
vidual tobacco companies accountable
for the reduction in their product that
is being sold to kids. Now, some of my
friends have come to the floor and said,
‘‘Well, look, that’s not really fair. To-
bacco companies can’t control what
they sell to kids.’’

With all due respect, that doesn’t
make any sense. They control it today.
They control it by their advertising.
They control it by whom they target.
They control it by how they market
the product. There is a reason that
Marlboro has 62 percent of the market.
There is a reason they beat everybody
else out in getting the kids market, the
illegal sales market, the kids-under-18
market. They have been darned good at
it. So we have seen, decade after dec-
ade, these companies being very good
at this and being able to figure out how
they can target a niche market and
how they can get into kids who are just
starting to smoke.

To say that, now, if we give them an
incentive not to do it, give them a dis-
incentive and charge them not to do it
and they agree not to do it, to say they
can’t control what they are doing
makes absolutely no sense.

My colleague from Kentucky came to
the floor and asked, I think, a very le-
gitimate question—Senator FORD. He
said—I will paraphrase what he said,
but, basically: Look, you are holding
the tobacco companies liable. But the
Government is going to be the one who
is going to be doing the
counteradvertising. And the Govern-
ment is going to be doing other things
to reduce teenage smoking.

I think the answer to what Senator
FORD said is, yes, that is correct, the
Government is going to be involved in
countermeasures. The Government is
going to be involved in trying to reduce
teenage smoking. But that doesn’t
mean the cigarette companies will still
not be players and still will not have
things that they can control.

Make no mistake about it, under this
bill or any of the different versions of
this McCain bill, tobacco companies
still are going to be able to impact how
teenagers smoke, and whether or not
their product is marketed to teenagers,
and whether their product is sold to
teenagers, and whether they target
teenagers. How can they do it? Well,
they can do it in many ways. They can
do it by advertising. The bill has re-
strictions on advertising.

Yet, advertising is still going to be
permitted. So how they target that ad-
vertising and what kind of advertising
they place and where they place it is
going to clearly impact on whether or
not young kids underage buy ciga-
rettes.

Tobacco companies will control that.
They will control advertising. They
will control how they market the prod-
uct as they do today. They will control
how they target the product as they do
today. They can run, if they want to—
and this is clearly within their con-
trol—their own antismoking cam-
paigns aimed at kids. They clearly can
do that.

We hope the more money they spend
on that, the more emphasis they will
put on that, it will reduce the con-
sumption of their own product. Clearly,
how the tobacco companies market and
advertise will impact youth smoking.
They have some responsibility. We
have to hold them accountable.

My friends, particularly on this side
of the aisle, always talk about account-
ability. We are in an age of account-
ability, whether we are talking about
welfare or whatever we are talking
about. We are in an age of accountabil-
ity where people need to be account-
able for their own actions. What the
Durbin-DeWine amendment says is the
tobacco companies ought to be respon-
sible for their own actions; the tobacco
companies ought to be judged not by
what they say but by what they do.
The tobacco companies ought to be
charged and looked at and judged by
what the results are. That is all we are
saying.

I find that to be a pretty conserv-
ative point of view, and a point of view
that most of my colleagues on this side
of the aisle always talk about and, I
think, support. If we look at it in this
way, this is, in effect, a very conserv-
ative amendment.

Mr. President, the Durbin-DeWine
amendment changes the incentives. We
get rid of the profit motive. We give
the incentive to prevent kids from
smoking. We give that incentive to the
tobacco companies.

Another issue that was raised a few
moments ago in regard to the general

look-back provision which our amend-
ment contains and the McCain bill
does, of course, is whether or not these
surveys are accurate. The statement
was made or the assertion was made,
‘‘How in the world can you hold to-
bacco companies liable for surveys?’’

First of all, they agreed to it. They
agreed to it. They agreed to the broad
survey of looking at the industry and
looking at how much teenage smoking
was occurring. They agreed to that.

Second, these same tobacco compa-
nies rely on surveys to do advertising.
They rely on surveys to do everything
in regard to marketing. Mr. President,
I don’t think there is one of us in this
Senate who has not come to the floor
when we talk about illicit drugs in this
country, not a one of us has not come
to this floor and cited statistics based
on surveys about whether the con-
sumption of drugs among our young
people is going up or going down. We
take them at face value, we rely on
them, we make policy based on them
and we make decisions based on them.

We have had a debate ongoing for the
last 6 to 9 months in this Senate in
which I have been involved on several
different occasions where we have la-
mented the fact that among the very
youngest of our children who are start-
ing to use drugs, the consumption is
going up at the same time the fear fac-
tor is going down. And we picked that
up from the national surveys being
done. Drug-Free Youth Group, we rely
on that in our decisions.

I think it is clear that surveys sci-
entifically done, correctly done, clear-
ly can tell us what percentage of the
youth market is smoking and what
percentage of the youth market is
smoking Marlboros. There is no doubt
about it. We can come within a very,
very close percentage, a fraction of a
percentage of getting that figure.

Mr. President, let me conclude by
again congratulating Senator MCCAIN
for bringing this bill to the floor. It is
a comprehensive approach. At the end
of the day, when all the days are over
and this finally made its way through
the Senate, if we are going to have
something worthwhile, it has to be a
comprehensive approach.

We have to be concerned about driv-
ing up the cost, the price, because we
know that will have an impact. We
have to counter advertising. We have
to have some control of the advertising
and the cigarette companies ulti-
mately need to agree to that.

As this process goes through, it is
sometimes not a pretty process, it is
certainly not an easy process, but it is
our process, a democratic process, and
I remain optimistic that we will end up
with a comprehensive bill that will re-
duce teenage smoking significantly,
that will save lives and that will be a
bill of which we can all be proud.
f

TRIBUTE TO FORMER SENATOR
GEORGE MITCHELL

Mr. LEAHY. Mr. President, April 10,
1998 was not only Good Friday and
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Passover for millions of people around
the world. It was a day that marked a
beginning for the people of Northern
Ireland. A beginning on a path toward
peace after thirty long years of civil
conflict that claimed over 3000 lives.
Although a great deal of work lies
ahead to ensure that the peace agree-
ment signed in Belfast is adopted by all
parties and faithfully implemented, the
agreement is an achievement of im-
mense historic significance.

Over the years, like so many Ameri-
cans who are proud of their Irish herit-
age, I have wondered if I would live to
see this day. Some years ago, not long
after the first cease-fire began, I trav-
eled to Northern Ireland and met with
both Catholics and Protestants. Both
longed for peace. Both asked me to
urge President Clinton, who had taken
a chance for peace when he granted a
visa to Gerry Adams, to stay the
course. We all knew there would be set-
backs. We knew more innocent blood
would be lost. But while some longed
for a past that was gone and others for
a future that could never be, most
knew that violence could not bring
peace and that the only way to a better
life was through compromise.

The April 10th agreement represents
the culmination of a tremendous
amount of effort, and a great deal of
courage, by many people. As party
leaders, John Hume, whom I consider it
a great privilege to call a friend, Gerry
Adams, and David Trimble brought
their constituents’ longing for peace to
the negotiating table and understood
the responsibility history had thrust
upon them and the need to find the
middle ground. British Prime Minister
Tony Blair and his Irish counterpart,
Bertie Ahern, deserve enormous praise
for putting the full weight of their of-
fices and their personal reputations be-
hind the negotiations.

Several other people I want to pay
tribute to are former Irish Prime Min-
isters Albert Reynolds and John
Bruton, and former Foreign Minister
Dick Spring, who put the peace process
in motion and labored day and night to
keep it moving forward despite set-
backs. Throughout this period Former
Irish Ambassador Dermot Gallagher
and his successor Sean O’Huiginn
played a critical role keeping us in-
formed here in Washington as they
worked to further the peace process.

But I want to make particular men-
tion of our former Senate colleague,
George Mitchell, whose wisdom, steady
perseverance and total dedication to
the cause of peace enabled the parties
to find a way to put the years of hatred
behind them and look to a new day.

Senator Mitchell came from humble
beginnings. Born to Lebanese and Irish
immigrants in rural Maine, he worked
his way through Bowdoin College and
Georgetown Law School. As a federal
judge and from the time he joined the
Senate in 1982, he demonstrated pa-
tience, even-handedness and commit-
ment to the public good. As Majority
Leader, he served as an articulate na-

tional spokesman, a trusted colleague
and a good friend.

As the first serving U.S. President to
visit Northern Ireland, President Clin-
ton made a commitment to the peace
process early on, courageously put his
prestige on the line by granting a visa
to Gerry Adams, and showed great
foresight in his appointment of Senator
Mitchell as chairman of the negotia-
tions. As I said at that time, I could
not have imagined a person better suit-
ed to bring the sides together and forge
a common path to the future. George
Mitchell managed to do what many in
the foreign policy establishment said
was impossible. As the crafter of the
agreement, he has given hope to mil-
lions of Irish citizens, and in doing so
he has shown the world that even the
most seemingly intractable conflicts,
even the most bitter hatred, can be
overcome.

Mr. President, an April 18, 1998 arti-
cle by Mark Shields in the Washington
Post gives a good description of Sen-
ator George Mitchell and his latest
achievement. I ask unanimous consent
that it be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Apr. 18, 1998]
THE POLITICS OF PEACE

(By Mark Shields)
After hearing the happy news from Ireland

that peace could actually break out there, I
found my notes from a campaign speech
given in 1993 by an American politician. This
is what he said then about his earlier career
as a federal judge:

‘‘In that position, I had great power. The
one I enjoyed exercising most was when I
presided over what are called naturalization
ceremonies.

‘‘They’re citizenship ceremonies. People
who come from all over the world who had
gone through the required procedures now
gathered before me in a federal courtroom,
and in that final act I administered to them
the oath of allegiance to the United States.
And then, by the power invested in me under
the Constitution, I made them Americans.

‘‘It was always a very emotional and mov-
ing ceremony for me because my mother was
a Lebanese immigrant and my father was the
orphan son of Irish immigrants.

‘‘My parents had no education. My mother
could not read or write English. And they
worked—my mother in a textile mill, and my
father as a janitor—all of their lives, to see
that their children had the education and
the opportunity they did not have. . . .

‘‘And after every one of those ceremonies,
I spoke personally with each of the new citi-
zens. I asked them where they came from,
how they came, why they came. Their an-
swers were as different as their countries of
origin. But through those answers ran a com-
mon theme best summarized by a young
Asian man who, when I asked him why he
came here, responded in slow and halting
English.

‘‘ ‘I came here,’ he said, ‘because here in
America everybody has a chance.’ A young
man who had been an American for five min-
utes summed up the meaning of our country
in a single sentence.

‘‘Many of us, most of us in this room, de-
rive great benefits from our citizenship. And
most of us are citizens by an accident of
birth, not by an act of free will.

‘‘With those benefits come responsibility,
and foremost among those responsibilities is

our obligation to see to it that those who fol-
low us, the generations yet unborn, have op-
portunity, have hope, have the right to a
good, decent life, a good job, a good-paying
job, the opportunity to feed, clothe, house
and educate one’s children in the best way
possible.’’

Much, too much, has been written in re-
cent years about the politics of values. That
1993 speech expressed straightforwardly the
values of an American politician—George
Mitchell, Democrat from Maine, former Sen-
ate majority leader—who, over the past 22
months, through a combination of heroic pa-
tience, consummate prudence and a near-
unique ability to publicly submerge his own
ego, has crafted the peace plan for Northern
Ireland.

Politics is the peaceable resolution of con-
flict among legitimate competing interests.
That is what Mitchell brought to Belfast
from Waterville, Maine, after working his
way through Bowdoin College and night law
school at Georgetown University. A commit-
ted partisan, he helped run the two losing
national campaigns of his mentor, Sen. Ed-
mund Muskie of Maine.

Neither a plaster saint nor politically in-
vincible, Mitchell himself ran in 1972 for the
chairmanship of the Democratic National
Committee and lost to Robert Strauss of
Texas. In the Watergate election of 1974,
when Democrats swept nearly everything,
Mitchell still lost the governorship of Maine
to an independent. When Muskie left the
Senate in 1980 to become secretary of state,
Mitchell was chosen to succeed him.

At the 1987 Iran-contra hearings, Mitchell
gave a civics lesson to the nation, as he
bluntly advised the grandstanding Marine
Lt. Col. Oliver North to ‘‘recognize that it is
possible for an American to disagree with
you on aid to the contras and still love God
and still love this country as much as you
do.

‘‘Although He is regularly asked to do so,
God does not take sides in American politics.
And in America, disagreement with the poli-
cies of the government is not evidence of
lack of patriotism.’’

British Prime Minister Tony Blair was in-
dispensable to the peace agreement. So, too,
was Irish Prime Minister Bertie Ahern. And
the courageous Protestant and Catholic lead-
ers in the North. President Clinton, against
the jaded opposition of the foreign policy es-
tablishment and over the objections of his
own State and Justice Departments, took
the bold risks for peace. He has been a lead-
er.

But it was the son of George and Mary
Saad Mitchell of Waterville who was to grow
up and remind us in Easter week 1998 that
politicians can also be peacemakers.

f

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Wednes-
day, May 20, 1998, the federal debt
stood at $5,502,138,799,604.60 (Five tril-
lion, five hundred two billion, one hun-
dred thirty-eight million, seven hun-
dred ninety-nine thousand, six hundred
four dollars and sixty cents).

One year ago, May 20, 1997, the fed-
eral debt stood at $5,346,368,000,000
(Five trillion, three hundred forty-six
billion, three hundred sixty-eight mil-
lion).

Five years ago, May 20, 1993, the fed-
eral debt stood at $4,287,296,000,000
(Four trillion, two hundred eighty-
seven billion, two hundred ninety-six
million).
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Ten years ago, May 20, 1988, the fed-

eral debt stood at $2,523,014,000,000 (Two
trillion, five hundred twenty-three bil-
lion, fourteen million).

Fifteen years ago, May 20, 1983, the
federal debt stood at $1,288,467,000,000
(One trillion, two hundred eighty-eight
billion, four hundred sixty-seven mil-
lion) which reflects a debt increase of
more than $4 trillion—
$4,213,671,799,604.60 (Four trillion, two
hundred thirteen billion, six hundred
seventy-one million, seven hundred
ninety-nine thousand, six hundred four
dollars and sixty cents) during the past
15 years.
f

U.S. FOREIGN OIL CONSUMPTION
FOR WEEK ENDING MAY 15TH

Mr. HELMS. Mr. President, the
American Petroleum Institute’s report
for the week ending May 15, that the
U.S. imported 8,562,000 barrels of oil
each day, an increase of 728,000 barrels
over the 7,834,000 imported each day
during the same week a year ago.

Americans relied on foreign oil for
57.3 percent of their needs last week.
There are no signs that the upward spi-
ral will abate. Before the Persian Gulf
War, the United States obtained ap-
proximately 45 percent of its oil supply
from foreign countries. During the
Arab oil embargo in the 1970s, foreign
oil accounted for only 35 percent of
America’s oil supply.

Politicians had better give consider-
ation to the economic calamity sure to
occur in America if and when foreign
producers shut off supply—or double
the already enormous cost of imported
oil flowing into the U.S.—now 8,562,000
barrels a day.
f

RESPONSE TO VACANCY CLAIMS

Mr. HATCH. Mr. President, I rise
today to respond to a floor speech my
good friend and colleague Senator
LEAHY recently delivered. In that ad-
dress, Senator LEAHY once again
brought attention to the so-called va-
cancy crisis that is facing our Federal
Judiciary. Now, I don’t blame Senator
LEAHY for that. After all, that is his
job. He needs to press us a bit to move
judges for the Clinton Administration.
And indeed, we had some disconnects
in the past that prevented us from
holding hearings on perhaps as many
judges as we would have liked.

That having been said, I am pleased
that Senator LEAHY and I have worked
out some of the kinks in the process
and have worked together to ensure
that qualified nominees are confirmed.
Similarly, I am happy to report that I
have worked over the last few months
with White House Counsel Chuck Ruff
to ensure that the nomination and con-
firmation process is a collaborative one
between the White House and members
of the Senate. I think it’s fair to say
that after a few bumpy months in
which the process suffered due to inad-
equate consultation between the White
House and some Senators, the process

is now working rather smoothly. I
think the progress is due to the White
House’s renewed commitment to good
faith consultation with Senators of
both parties. I also want to com-
pliment Senator LEAHY for his willing-
ness to work with me to get hearings
scheduled for nominees. Let me take a
moment, however, to correct some of
the pernicious myths that persist on
the subject of the confirmation proc-
ess.

Quite simply, contrary to what you
may have read in the popular press,
there is no general vacancy crisis. So
far this year, the Senate has confirmed
26 of President Clinton’s nominees. We
have confirmed a total of 62 Judges
this Congress, in addition to a number
of Executive branch nominees. In fact,
266 active Federal Judges, or roughly
35% of all sitting Article III judges,
were appointed by this Administration.
As of today there are 768 active Federal
Judges. What does that number mean?
It means that there are currently more
sitting federal judges hearing cases
than in any previous administration.
In fact, since becoming Chairman, I
have yet to cast a vote against a single
Clinton judicial nominee.

Just as a matter of comparison, at
this point in the 101st and 102nd Con-
gress when George Bush was president
and Democrats controlled the Senate,
there were only 711 and 716 active
judges, respectively. Thus, we have 50
more sitting federal judges today than
we did in 1992, yet some would have us
believe that our federal courts are
being overwhelmed by a tidal wave of
cases.

Keep in mind that the Clinton admin-
istration is on record as having stated
that 63 vacancies is virtual full em-
ployment of the federal judiciary. The
Administrative Office of the U.S.
Courts lists the current number of fed-
eral judicial vacancies as 76, a far cry
from the ‘‘nearly 100’’ I have heard
some claim. In fact, by the administra-
tion’s own admission we are 13 judges
away from a fully employed federal ju-
diciary. Which begs the question: if we
are only 13 judges away from full em-
ployment how can we be mired in a va-
cancy crisis? Only 13 judges out of 843
authorized—I think it is time to put
the vacancy crisis argument to rest.

Moreover, let’s compare today’s va-
cancy level of 76, with those that ex-
isted during the early 1990’s when the
Democratic and Republican parties’
fortunes were reversed. In May of 1991,
there were 148 federal judicial vacan-
cies. One year later, in May of 1992,
there were 117 federal judicial vacan-
cies. I remember those years. I don’t,
however, remember one comment
about it in the media. I don’t recall one
television show mentioning it. I don’t
recall one writer writing about it. No-
body seemed to care. Nobody, that is,
except the Chief Justice of the United
States, William Rehnquist. Back then,
in his year-end report, he called upon
the Democratically controlled Senate
to confirm more judges, much like he

did this past year. Yet no one seemed
too concerned about the Chief Justice’s
comments back then. Now, when we
have a Democrat in the White House,
all of a sudden it has become a crisis
when we have virtually half the vacan-
cies today that we had in 1991. And it
becomes a crisis even though the Chief
Justice’s message is virtually the same
now as it was back then.

I also think it important to note that
at the end of the Bush Administration,
there were 115 vacancies, for which 55
nominees were pending before the Judi-
ciary committee. None of those 55
nominees even received the courtesy of
a hearing, however. Compare this to
the 65 vacancies remaining at the end
of President Clinton’s first term. I
think there is quite a difference.

Some have mentioned a deliberate ef-
fort among Republican members of the
Senate to unduly delay the confirma-
tion of Judicial nominees. Nothing
could be further from the truth. The
judiciary committee has in fact proc-
essed nominees at a remarkably fast
pace this session. Of the 25 nominees
currently pending in the Judiciary
committee without a hearing, 10 were
received since April. Today, there are
only 5 nominees pending on the Senate
Floor, and I expect that we will vote on
their confirmations before the session
ends.

A good deal has been said by critics
with regard to the vacancies on the
Second and Ninth Circuits. It is true
that these two circuits have had un-
usual difficulties. It should be men-
tioned, however, that nominations to
the Ninth Circuit were held up to de-
cide whether the Circuit should be split
or not. Now that a commission is in
place to study that issue, we have been
able to move a number of Ninth Circuit
nominations. In fact, we have con-
firmed more judges to the Ninth Cir-
cuit —three—than to any other circuit.
Of the five Ninth Circuit judges still
pending in the Senate, two have had
hearings and one is pending on the
floor. We received two of the other
nominees only this session. And there
are still vacancies remaining on that
circuit—two vacancies of which have
not even received a nominees. And one
of those vacancies has been open since
December of 1996.

This represents a failure not on the
part of the Judiciary Committee but on
the Clinton Administration. President
Clinton’s failure to nominate judges
expeditiously has in fact slowed the
process, as the committee is left with
an increasingly smaller base of quali-
fied nominees to hold hearings on. In
fact, fewer than half of the current va-
cancies have nominees pending, with
many of those having incomplete pa-
perwork. Rather than succumbing to
the petulance of finger pointing, we all
would be better served by an adminis-
tration committed to sending us quali-
fied nominees as expeditiously as pos-
sible.

Now, we also acknowledge that there
have been problems with confirming
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nominees to the Second Circuit, but we
have made a strong effort to amelio-
rate them. Unfortunately an unex-
pected illnesses have taken their toll
on the Second Circuit, but we have
done our part in committee. Two of the
four nominees to that court are pend-
ing on the Senate floor, the other two
recently had a hearing, and I expect
will be voted out of Committee on
Thursday.

Apparently, President Clinton has
not shared this sense of urgency with
regard to the Second Circuit. In fact, of
the five current vacancies on that
court, one sat without a nominee for
almost two years, another did not re-
ceive a nominee for over ten months,
and the other waited just over eight
months to receive a nominee. Most dis-
turbing of all is the seat vacated by
Senior Judge Jon Newman, vacant
since July 1, 1997, which is yet to re-
ceive a nominee. As I have stated so
often before, I’m a pretty good chair-
man of the Judiciary Committee, but I
can’t get judges confirmed that have
not been nominated.

Now, while the debate about vacancy
rates on our federal courts is not unim-
portant, it remains more important
that the Senate perform its advice and
consent function thoroughly and re-
sponsibly. Federal judges serve for life
and perform an important constitu-
tional function, without direct politi-
cal accountability to the people. Ac-
cordingly, the Senate should never
move too quickly on nominations be-
fore it. Just this past year we saw two
examples of what can happen when we
try to move nominations along perhaps
too quickly. In one instance, a nominee
for a federal district court was reported
out of the Judiciary Committee before
all the details of her record as a state
trial judge were known. As it happens,
the District Attorney in the nominee’s
city, who happened to be of her party,
and the district attorneys’ association
in her home state all publicly opposed
the nomination, setting forth facts
demonstrating a very serious anti-pros-
ecution bias in her judicial record. It’s
cases like these that underscore the
importance of proceeding very delib-
erately with nominations for these
most important life-tenured positions.

Let me make an important point
here: federal judges should not be con-
firmed simply as part of a numbers
game to reduce the vacancy rate to a
particular level. While I plan to con-
tinue to oversee a fair and principled
confirmation process, as I always have,
I want to emphasize that the primary
criteria in this process is not how
many vacancies need to be filled, but
whether President Clinton’s nominees
are qualified to serve on the bench, and
will not, upon receiving their judicial
commission, spend a lifetime career
rendering politically motivated, activ-
ist decisions. The Senate has an obliga-
tion to the American people thor-
oughly to review the records of the
nominees it receives to ensure that
they are capable and qualified to serve

as federal judges, and as part of that
assessment of qualification, to ensure
that nominees properly understand the
limitations of the judicial role.

Clearly, I believe the Committee has
done its part. I hope to continue to
work with the Administration and with
Senator LEAHY to ensure that qualified
individuals will serve on the federal
bench.

f

MEMORIAL DAY 1998

Mr. HATCH. Mr. President, since the
Civil War, more than 1.1 million Amer-
ican veterans have lost their lives in
service to our Nation. I am humbled by
their sacrifice.

I am grateful for the price they have
paid for our liberty, the terrible price
of individual lives, of men and women
who were part of families. As we ap-
proach this Memorial Day, I want to
pause a moment during this debate to
remember their gift.

I am especially proud of Utah’s proud
tradition of honorable service. The
story of the Mormon pioneers who
made the grueling trek across the
plains and over the Great Divide to es-
cape persecution, in search of religious
freedom is well known. Perhaps less
well known is the story of the Mormon
battalion.

Mr. President, in 1846, while there
was an active order in effect in the
state of Missouri for the extermination
of Mormons, these Americans who had
been driven from their homes in
Nauvoo, Illinois, were asked to assem-
ble a battalion of 500 men. With their
ranks and strength already signifi-
cantly depleted by disease, hardship,
and persecution, most would have un-
derstood if the story had ended with an
indignant refusal to respond to the re-
quest.

Instead, led by Brigham Young, these
fathers, brothers, and sons who had
seen their rights as Americans tram-
pled, stepped forward to answer their
country’s call. I might mention that
among them was a young man named
Orrin Hatch.

This same, passionate willingness to
serve one’s country still thrives
throughout my state. I remember
today and honor the 147,000 veterans
throughout the state of Utah who have
honorably served. But, on Memorial
Day, we especially remember those
who left in service to our country but
who did not return. They have pre-
served freedom for all generations who
followed.

f

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting one treaty and sun-

dry nominations which were referred to
the appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)
f

REPORT CONCERNING THE RATIFI-
CATION OF THE PROTOCOLS TO
THE NORTH ATLANTIC TREATY
OF 1949 ON THE ACCESSION OF
POLAND, HUNGARY, AND THE
CZECH REPUBLIC—MESSAGE
FROM THE PRESIDENT—PM 129
The PRESIDING OFFICER laid be-

fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Foreign Relations.

To the Senate of the United States:
I am gratified that the United States

Senate has given its advice and consent
to the ratification of the Protocols to
the North Atlantic Treaty of 1949 on
the Accession of Poland, Hungary, and
the Czech Republic.

The Senate’s decisive vote was a
milestone on the road to an undivided,
democratic and peaceful Europe. The
message this vote sends is clear: Amer-
ican support for NATO is firm, our
leadership on both sides of the Atlantic
is strong, and there is a solid biparti-
san foundation for an active U.S. role
in transatlantic security.

I thank Majority Leader Lott, Minor-
ity Leader Daschle, Senators Helms
and Biden, Senator Roth and the mem-
bers of the NATO Observer Group, and
the many others who have devoted so
much time and energy to this historic
effort. The continuous dialogue and
consultation between the Administra-
tion and the Congress on this issue was
a model of bipartisan partnership. I am
committed to ensuring that this part-
nership continues and deepens as we
proceed toward NATO’S 50th anniver-
sary summit next year in Washington.

The resolution of ratification that
the Senate has adopted contains provi-
sions addressing a broad range of issues
of interest and concern, and I will im-
plement the conditions it contains. As
I have indicated following approval of
earlier treaties, I will of course do so
without prejudice to my authorities as
President under the Constitution, in-
cluding my authorities with respect to
the conduct of foreign policy. I note in
this connection that conditions in a
resolution of advice and consent can-
not alter the allocations of authority
and responsibility under the Constitu-
tion.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 21, 1998.
f

REPORT CONCERNING THE RATIFI-
CATION OF THE PROTOCOLS TO
THE NORTH ATLANTIC TREATY
OF 1949 ON THE ACCESSION OF
POLAND, HUNGARY, AND THE
CZECH REPUBLIC—MESSAGE
FROM THE PRESIDENT—PM 130
The PRESIDING OFFICER laid be-

fore the Senate the following message
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from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Foreign Relations.

To the Senate of the United States:
In accordance with the resolution of

advice and consent to the ratification
of the Protocols to the North Atlantic
Treaty of 1949 on the Accession of Po-
land, Hungary, and the Czech Republic,
adopted by the Senate of the United
States on April 30, 1998, I hereby cer-
tify to the Senate that:

In connection with Condition (2), (i)
the inclusion of Poland, Hungary, and
the Czech Republic in NATO will not
have the effect of increasing the over-
all percentage share of the United
States in the common budgets of
NATO; (ii) the United States is under
no commitment to subsidize the na-
tional expenses necessary for Poland,
Hungary, or the Czech Republic to
meet its NATO commitments; and (iii)
the inclusion of Poland, Hungary, and
the Czech Republic in NATO does not
detract from the ability of the United
States to meet or to fund its military
requirements outside the North Atlan-
tic area; and

In connection with Condition (3), (A)
the NATO-Russia Founding Act and
the Permanent Joint Council do not
provide the Russian Federation with a
veto over NATO policy; (B) the NATO-
Russia Founding Act and the Perma-
nent Joint Council do not provide the
Russian Federation any role in the
North Atlantic Council or NATO deci-
sion-making including (i) any decision
NATO makes on an internal matter; or
(ii) the manner in which NATO orga-
nizes itself, conducts its business, or
plans, prepares for, or conducts any
mission that affects one or more of its
members, such as collective defense, as
stated under Article V of the North At-
lantic Treaty; and (C) in discussions in
the Permanent Joint Council (i) the
Permanent Joint Council will not be a
forum in which NATO’s basic strategy,
doctrine, or readiness is negotiated
with the Russian Federation, and
NATO will not use the Permanent
Joint Council as a substitute for for-
mal arms control negotiations such as
the adaptation of the Treaty on Con-
ventional Armed Forces in Europe,
done at Paris on November 19, 1990; (ii)
any discussion with the Russian Fed-
eration of NATO doctrine will be for
explanatory, not decision-making pur-
poses; (iii) any explanation described in
the preceding clause will not extend to
a level of detail that could in any way
compromise the effectiveness of
NATO’s military forces, and any such
explanation will be offered only after
NATO has first set its policies on
issues affecting internal matters; (iv)
NATO will not discuss any agenda item
with the Russian Federation prior to
agreeing to a NATO position within the
North Atlantic Council on that agenda
item; and (v) the Permanent Joint
Council will not be used to make any
decision on NATO doctrine, strategy,
or readiness.

WILLIAM J. CLINTON.

THE WHITE HOUSE, May 21, 1998.
f

REPORT CONCERNING THE RATIFI-
CATION OF THE PROTOCOLS TO
THE NORTH ATLANTIC TREATY
OF 1949 ON THE ACCESSION OF
POLAND, HUNGARY, AND THE
CZECH REPUBLIC—MESSAGE
FROM THE PRESIDENT—PM 131

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Foreign Relations.

To the Congress of the United States:
In accordance with the resolution of

advice and consent to the ratification
of the Protocols to the North Atlantic
Treaty of 1949 on the Accession of Po-
land, Hungary, and the Czech Republic,
adopted by the Senate of the United
States on April 30, 1998, I hereby cer-
tify to the Congress that, in connection
with Condition (5), each of the govern-
ments of Poland, Hungary, and the
Czech Republic are fully cooperating
with United States efforts to obtain
the fullest possible accounting of cap-
tured and missing U.S. personnel from
past military conflicts or Cold War in-
cidents, to include (A) facilitating full
access to relevant archival material,
and (B) identifying individuals who
may possess knowledge relative to cap-
tured and missing U.S. personnel, and
encouraging such individuals to speak
with United States Government offi-
cials.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 21, 1998.
f

REPORT OF THE NATIONAL EN-
DOWMENT FOR THE HUMANITIES
FOR CALENDAR YEAR 1997—MES-
SAGE FROM THE PRESIDENT—
PM 132

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Labor and Human Resources.

To the Congress of the United States:
I am pleased to present to you the

32nd annual report of the National En-
dowment for the Humanities (NEH),
the Federal agency charged with ad-
vancing scholarship and knowledge in
the humanities. The NEH supports an
impressive range of humanities
projects advancing American scholar-
ship and reaching millions of Ameri-
cans each year.

The public has been enriched by
many innovative NEH projects. These
included a traveling exhibit, compan-
ion book, and public programming ex-
amining the history and legacy of the
California Gold Rush on the occasion of
its Sesquicentennial. Other initiatives
promoted humanities radio program-
ming and major funding for the criti-
cally acclaimed PBS series, ‘‘Liberty!
The American Revolution.’’

The NEH is also utilizing computer
technologies in new and exciting ways.
Answering the call for quality human-
ities content on the Internet, NEH
partnered with MCI to provide
EDSITEment, a website that offers
scholars, teachers, students, and par-
ents a link to the Internet’s most
promising humanities sites. The NEH’s
‘‘Teaching with Technology’’ grants
have made possible such innovations as
a CD–ROM on art and life in Africa and
a digital archive of community life
during the Civil War. In its special re-
port to the Congress, ‘‘NEH and the
Digital Age,’’ the agency examined its
past, present, and future use of tech-
nology as a tool to further the human-
ities and make them more accessible to
the American public.

This past year saw a change in lead-
ership at the Endowment. Dr. Sheldon
Hackney completed his term as Chair-
man and I appointed Dr. William R.
Ferris to succeed him. Dr. Ferris will
continue the NEH’s tradition of quality
research and public programming.

The important projects funded by the
NEH provide for us the knowledge and
wisdom imparted by history, philoso-
phy, literature, and other humanities
disciplines, and cannot be underesti-
mated as we meet the challenges of the
new millennium.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 21, 1998.

f

MESSAGES FROM THE HOUSE

ENROLLED BILLS SIGNED

At 12:07 a.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bills:

H.R. 2472. An act to extend certain pro-
grams under the Energy Policy and Con-
servation Act.

H.R. 3301. An act to amend chapter 51 of
title 31, United States Code, to allow the
Secretary of the Treasury greater discretion
with regard to the placement of the required
inscriptions on quarter dollars issued under
the 50 States Commemorative Coin Program.

The enrolled bills were signed subse-
quently by the President pro tempore
(Mr. THURMOND).

f

MEASURES REFERRED

The following bill, previously re-
ceived from the House of Representa-
tive for the concurrence of the State,
was read the first and second times by
unanimous consent and referred as in-
dicated:

H.R. 2807. An act to amend the Rhinoceros
and Tiger Conservation Act of 1994 to pro-
hibit the sale, importation, and exportation
of products labeled as containing substances
derived from rhinoceros or tiger; to the Com-
mittee on Environment and Public Works.

f

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
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accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC–4954. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Raytheon Aircraft Company 90, 100, 200, and
300 Series Airplanes’’ (Docket 97–CE–05–AD)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4955. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Eurocopter Deutschland GmbH (ECD)
(Eurocopter Deutschland) Model MBB–BK 117
A–1, A–3, A–4, B–1, B–2, and C–1 Helicopters’’
(Docket 97–SW–45) received on May 11, 1998;
to the Committee on Commerce, Science,
and Transportation.

EC–4956. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
British Aerospace (Jetstream) Model 4101
Airplanes’’ (Docket 97–NM–199–AD) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4957. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
McDonnell Douglas Model MD–11 Series Air-
planes’’ (Docket 98–NM–131–AD) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4958. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Bombardier Model CL–215–1A10 and CL–215–
6B11 Series Airplanes’’ (Docket 98–NM–05–
AD) received on May 11, 1998; to the Commit-
tee on Commerce, Science, and Transpor-
tation.

EC–4959. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Rolls-Royce, plc RB211 Trent 768 and 772 Se-
ries Turbofan Engines’’ (Docket 98–ANE–09–
AD) received on May 11, 1998; to the Commit-
tee on Commerce, Science, and Transpor-
tation.

EC–4960. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Boeing Model 747–400 Series Airplanes’’
(Docket 97–NM–138–AD) received on May 11,
1998; to the Committee on Commerce,
Science, and Transportation.

EC–4961. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Airbus Model A330–301 Series Airplanes’’
(Docket 97–NM–300–AD) received on May 11,
1998; to the Committee on Commerce,
Science, and Transportation.

EC–4962. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
General Electric Company Model GE90–76B
Turbofan Engines’’ (Docket 97–ANE–28–AD)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4963. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives;
Short Brothers Model SD3–30 and SD3–60 Se-
ries Airplanes Equipped with Fire Fighting
Enterprises (U.K.) Ltd. Fire Extinguishers’’
(Docket 96–NM–175–AD) received on May 11,

1998; to the Committee on Commerce,
Science, and Transportation.

EC–4964. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Amendment of Class D Air-
space, Twin Falls, ID’’ (Docket 97–ANM–24)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4965. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Establishment of Class E
Airspace; Osceola, AR’’ (Docket 92–ASW–35)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4966. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Modification of Class D Air-
space; Mountain View, CA’’ (Docket 98–AWP–
9) received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4967. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Establishment of Class E
Airspace; Borrego Springs, CA’’ (Docket 96–
AWP–4) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–4968. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Commercial Passenger-Car-
rying Operations in Single-Engine Aircraft
under Instrument Flight Rules’’ (Docket
28743) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–4969. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: M/V KURE, En-
trance to Humbolt Bay, CA (COTP San Fran-
cisco Bay; 98–007)’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4970. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Southern So-
lano County and West Sacramento-San Joa-
quin Delta, CA (COTP San Francisco Bay;
98–006)’’ (RIN2115–AA97) received on May 11,
1998; to the Committee on Commerce,
Science, and Transportation.

EC–4971. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Sacramento-
San Joaquin Delta, CA (COTP San Francisco
Bay; 98–004)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4972. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Sacramento-
San Joaquin Delta, CA (COTP San Francisco
Bay; 98–003)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4973. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Sacramento-
San Joaquin Delta, CA (COTP San Francisco
Bay; 98–001)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4974. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Tampa Bay,
Tampa, Florida’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4975. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Sunshine Sky-
way Bridge, Tampa Bay, Tampa, Florida’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–4976. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: San Juan,
Puerto Rico (COTP San Juan 98–011)’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–4977. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: San Juan,
Puerto Rico (COTP San Juan 98–008)’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–4978. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: San Francisco
Bay, San Francisco, CA’’ (RIN2115–AA97) re-
ceived on May 11, 1998; to the Committee on
Commerce, Science, and Transportation.

EC–4979. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Moving Safety Zone: San
Diego Bay and Adjacent Waters, San Diego,
CA’’ (RIN2115–AA97) received on May 11, 1998;
to the Committee on Commerce, Science,
and Transportation.

EC–4980. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Mission Bay,
San Diego, CA; Oceanside Harbor, Oceanside,
CA’’ (RIN2115–AA97) received on May 11, 1998;
to the Committee on Commerce, Science,
and Transportation.

EC–4981. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: San Diego Har-
bor, San Diego, CA’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4982. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulation:
Training exercise: USNS BELLATRIX’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–4983. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulation: M/
V KAPITAN SOKOLOV, Neches River Clo-
sure’’ (RIN2115–AA97) received on May 11,
1998; to the Committee on Commerce,
Science, and Transportation.

EC–4984. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulations;
Mile 94.0 to Mile 95.0, Lower Mississippi
River, Above Head of Passes (COTP New Or-
leans, LA 98–002)’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4985. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulations;
Mile 94.0 to Mile 96.0, Lower Mississippi
River, Above Head of Passes (COTP New Or-
leans, LA 98–001)’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.
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EC–4986. A communication from the Gen-

eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Ohio River,
Maysville, KY’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4987. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulations;
Galveston Bay Entrance ‘GB’ Buoy, Gal-
veston Ship Channel, Galveston, TX’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–4988. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone Regulations;
Galveston Ship Channel, Inner Bar Channel,
Outer Bar Channel, Galveston Bay Entrance
Lighted ‘GB’ Buoy, TX’’ (RIN2115–AA98) re-
ceived on May 11, 1998; to the Committee on
Commerce, Science, and Transportation.

EC–4989. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Houston Ship
Channel, Houston, TX (COTP Houston-Gal-
veston 98–004)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4990. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Houston Ship
Channel, Houston, TX (COTP Houston-Gal-
veston 98–003)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4991. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Upper Trinity
Bay, Houston, TX’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4992. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Houston Ship
Channel, Houston, TX (COTP Houston-Gal-
veston 98–001)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4993. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Matagorda
Bay, Intracoastal Waterway’’ (RIN2115–AA97)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–4994. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Security/Safety Zone Regu-
lations; Hanford Site Emergency Incident on
the Columbia River, Richland, WA’’ received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4995. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Lake Erie;
Toussaint River Channel, Ohio’’ (RIN2115–
AA97) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–4996. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Calumet
River’’ received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–4997. A communication from the Gen-
eral Counsel, Department of Transportation,

transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; McDonalds All
American Basketball Classic Mayor’s Recep-
tion Fireworks Display, Elizabeth River,
Norfolk, VA’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–4998. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Port Norfolk
Reach, Norfolk, VA’’ (RIN2115–AA97) re-
ceived on May 11, 1998; to the Committee on
Commerce, Science, and Transportation.

EC–4999. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Hampton
Roads, Willoughby Bay, VA’’ (RIN2115–AA97)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–5000. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; Outer Banks,
Duck, NC and Vicinity’’ (RIN2115–AA97) re-
ceived on May 11, 1998; to the Committee on
Commerce, Science, and Transportation.

EC–5001. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Security Zone; Albemarle
Sound, Harvey Point, and Vicinity’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–5002. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone; James River,
Newport News, VA’’ (RIN2115–AA97) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–5003. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Security Zone; Vice Presi-
dential Visit, Boston, MA’’ (RIN2115–AA97)
received on May 11, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–5004. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Fore River
Shipping Channel Closure, Portland, ME
(CGD1–98–011)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–5005. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Vessel Launch-
ing, Kennebec River, Bath, Maine’’ (RIN2115–
AA97) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–5006. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Special Local Regulations;
El Nuevo Dia Offshore Cup, Bahia De Maya-
guez, Puerto Rico’’ (RIN2115–AE46) received
on May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–5007. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zones, Security
Zones, and Special Local Regulations’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–5008. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Security Zone: Presidential
Visit, East River, New York (CGD01–98–001)’’
(RIN2115–AA97) received on May 11, 1998; to

the Committee on Commerce, Science, and
Transportation.

EC–5009. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Security Zone: Presidential
Visit, East River, New York (CGD01–98–003)’’
(RIN2115–AA97) received on May 11, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–5010. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Explosive
Load, Bath Iron Works, Bath, ME’’ (RIN2115–
AA97) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–5011. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Fore River
Shipping Channel Closure, Portland, ME
(CGD1–98–010)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–5012. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Safety Zone: Fore River
Shipping Channel Closure, Portland, ME
(CGD1–98–004)’’ (RIN2115–AA97) received on
May 11, 1998; to the Committee on Com-
merce, Science, and Transportation.

EC–5013. A communication from the Gen-
eral Counsel, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Determination of Functional
Equivalency on Harmonization’’ (RIN2127–
AG62) received on May 11, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–5014. A communication from the AMD-
Performance Evaluation and Records Man-
agement, Federal Communications Commis-
sion, transmitting, pursuant to law, the re-
port of a rule regarding the relocation of dig-
ital electronic message service from the 18
GHz Band to the 24 GHz band and to allocate
the 24GHz band for fixed service (Docket 97–
99) received on May 13, 1998; to the Commit-
tee on Commerce, Science, and Transpor-
tation.

EC–5015. A communication from the AMD-
Performance Evaluation and Records Man-
agement, Federal Communications Commis-
sion, transmitting, pursuant to law, the re-
port of a rule regarding the redesignation of
frequency bands and the establishment of
rules and policies for local multipoint dis-
tribution service and for fixed satellite serv-
ices (Docket 92–297) received on May 13, 1998;
to the Committee on Commerce, Science,
and Transportation.

EC–5016. A communication from the AMD-
Performance Evaluation and Records Man-
agement, Federal Communications Commis-
sion, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Amendment of the
Commission’s Rules Concerning the Inspec-
tion of Radio Installations on Large Cargo
and Small Passenger Ships’’ (Docket 95–55)
received on May 13, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–5017. A communication from the AMD-
Performance Evaluation and Records Man-
agement, Federal Communications Commis-
sion, transmitting, pursuant to law, the re-
port of a rule regarding radiofrequency radi-
ation, review of regulations, and cellular
telecommunications (Docket 97–192, 93–62
and RM–8577) received on May 13, 1998; to the
Committee on Commerce, Science, and
Transportation.

EC–5018. A communication from the Assist-
ant Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
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the report of a rule regarding regulations on
Atlantic coast weakfish fishery (RIN0648–
AJ15) received on May 13, 1998; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC–5019. A communication from the Assist-
ant Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule regarding management of
West Coast salmon fisheries (RIN0648–AK25)
received on May 13, 1998; to the Committee
on Commerce, Science, and Transportation.

EC–5020. A communication from the Assist-
ant Administrator for Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule regarding the retention
of undersized halibut in Pacific fisheries
(RIN0648–AK58) received on May 13, 1998; to
the Committee on Commerce, Science, and
Transportation.

EC–5021. A communication from the Acting
Director of the Office of Sustainable Fish-
eries, Department of Commerce, transmit-
ting, pursuant to law, the report of a rule re-
garding shallow-water species fishery off
Alaska (Docket 971208297–8054–02) received on
May 7, 1998; to the Committee on Commerce,
Science, and Transportation.

EC–5022. A communication from the Assist-
ant Administrator for Satellite and Informa-
tion Services, National Environmental Sat-
ellite, Data, and Information Service, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
‘‘Policies and Procedures Regarding Use of
the NOAA Space-Based Data Collection Sys-
tems’’ (RIN0648–AK04) received on May 7,
1998; to the Committee on Commerce,
Science, and Transportation.

EC–5023. A communication from the Na-
tional Marine Fisheries Service, Department
of Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Atlantic Tuna
Fisheries; Fishery Closure’’ received on May
13, 1998; to the Committee on Commerce,
Science, and Transportation.

EC–5024. A communication from the Chair-
man of the Federal Communications Com-
mission, transmitting, a report concerning
the implementation of the federal universal
service support mechanisms; to the Commit-
tee on Commerce, Science, and Transpor-
tation.

f

REPORTS OF COMMITTEES
The following reports of committees

were submitted:
By Mr. D’AMATO, from the Committee on

Banking, Housing, and Urban Affairs, with
an amendment in the nature of a substitute:

H.R. 1151. A bill to amend the Federal
Credit Union Act to clarify existing law and
ratify the longstanding policy of the Na-
tional Credit Union Administration Board
with regard to field of membership of Fed-
eral credit unions (Rept. No. 105–193).

By Mr. CHAFEE, from the Committee on
Environment and Public Works, without
amendment:

H.R. 824. A bill to redesignate the Federal
building located at 717 Madison Place, NW.,
in the District of Columbia, as the ‘‘Howard
T. Markey National Courts Building.’’

S. 1298. A bill to designate a Federal build-
ing located in Florence, Alabama, as the
‘‘Justice John McKinley Federal Building.’’

S. 1355. A bill to designate the United
States courthouse located in New Haven,
Connecticut, as the ‘‘Richard C. Lee United
States Courthouse.’’

S. 1800. A bill to designate the Federal
building and United States courthouse lo-
cated at 85 Marconi Boulevard in Columbus,
Ohio, as the ‘‘Joseph P. Kinneary United
States Courthouse.’’

By Mr. HATCH, from the Committee on
the Judiciary, without amendment:

S. 1892. A bill to provide that a person
closely related to a judge of a court exercis-
ing judicial power under article III of the
United States Constitution (other than the
Supreme Court) may not be appointed as a
judge of the same court, and for other pur-
poses.

By Mr. CHAFEE, from the Committee on
Environment and Public Works, without
amendment:

S. 1898. A bill to designate the Federal
building located at 1301 Clay Street in Oak-
land, California, as the ‘‘Ronald V. Dellums
Federal Building.’’

By Mr. HATCH, from the Committee on
the Judiciary, with an amendment:

S. 2022. A bill to provide for the improve-
ment of interstate criminal justice identi-
fication, information, communications, and
forensics.

By Mr. CHAFEE, from the Committee on
Environment and Public Works, without
amendment:

S. 2032. A bill to designate the Federal
building in Juneau, Alaska, as the ‘‘Hurff A.
Saunders Federal Building.’’

By Mr. HATCH, from the Committee on
the Judiciary, with an amendment:

S. 2073. A bill to authorize appropriations
for the National Center for Missing and Ex-
ploited Children.

f

EXECUTIVE REPORTS OF
COMMITTEE

The following executive reports of
committees were submitted:

By Mr. HATCH, from the Committee on
the Judiciary:

William A. Fletcher, of California, to be
United States Circuit Judge for the Ninth
Circuit.

Ronnie L. White, of Missouri, to be United
States District Judge for the Eastern Dis-
trict of Missouri.

Victoria A. Roberts, of Michigan, to be
United States District Judge for the Eastern
District of Michigan.

Rosemary S. Pooler, of New York, to be
United States Circuit Judge for the Second
Circuit.

Robert D. Sack, of New York, to be United
States Circuit Judge for the Second Circuit.

Richard W. Roberts, of the District of Co-
lumbia, to be United States District Judge
for the District of Columbia.

Q. Todd Dickinson, of Pennsylvania, to be
Deputy Commissioner of Patents and Trade-
marks.

(The above nominations were re-
ported with the recommendation that
they be confirmed.)

By Mr. THURMOND, from the Committee
on Armed Services:

The following named officer for appoint-
ment in the United States Air Force to the
grade indicated while assigned to a position
of importance and responsibility under title
10, U.S.C., section 601:

To be lieutenant general

Maj. Gen. Robert F. Raggio, 7255

The following named officer for appoint-
ment in the United States Air Force to the
grade indicated while assigned to a position
of importance and responsibility under title
10, U.S.C., Section 601:

To be lieutenant general

Maj. Gen. Donald L. Peterson, 2830

The following Air National Guard of the
United States officer for appointment in the
Reserve of the Air Force to the grade indi-
cated under title 10, U.S.C., section 12203:

To be brigadier general

Col. Daniel James, III, 8248
The following named officer for appoint-

ment in the United States Air Force to the
grade indicated under title 10, U.S.C., section
624:

To be brigadier general

Col. Lee P. Rodgers, 4461
The following Air National Guard of the

United States officer for appointment in the
Reserve of the Air Force to the grade indi-
cated under title 10, U.S.C., section 12203:

To be brigadier general

Col. Archie J. Berberian, II, 4968
The following Army National Guard of the

United States officer for appointment in the
Reserve of the Army to the grade indicated
under title 10, U.S.C., section 12203:

To be major general

Brig. Gen. Roger C. Schultz, 5293
The following named officers for appoint-

ment in the Reserve of the Army to the
grades indicated under title 10, U.S.C., sec-
tion 12203:

To be major general

Brig. Gen. Daniel C. Balough, 0228
Brig. Gen. Roger L. Brautigan, 1521
Brig. Gen. Thomas A. Wessels, 5197

To be brigadier general

Col. Bruce A. Adams, 4063
Col. Michael B. Barrett, 8071
Col. Lowell C. Detamore, Jr., 9811
Col. Kenneth D. Herbst, 3103
Col. Kenneth L. Penttila, 0067

The following named officer for appoint-
ment in the United States Marine Corps to
the grade indicated while assigned to a posi-
tion of importance and responsibility under
title 10, U.S.C., section 601:

To be lieutenant general

Maj. Gen. Frederick McCorkle, 7324
The following named officer for appoint-

ment in the United States Marine Corps to
the grade indicated while assigned to a posi-
tion of importance and responsibility under
title 10, U.S.C., section 601:

To be lieutenant general

Maj. Gen. Jack W. Klimp, 5723
The following named officer for appoint-

ment as Assistant Commandant of the Ma-
rine Corps and for appointment to the grade
indicated under title 10, U.S.C., section 5044:

To be general

Lt. Gen. Terrence R. Dake, 6646
The following named officers for appoint-

ment in the Naval Reserve to the grade indi-
cated under title 10, U.S.C., section 12203:

To be rear admiral

Rear Adm. (lh) Martin E. Janczak, 9028
Rear Adm. (lh) Pierce J. Johnson, 1625
Rear Adm. (lh) Lary L. Poe, 6491
Rear Adm. (lh) Michael R. Scott, 2697

The following named officer for appoint-
ment in the Naval Reserve to the grade indi-
cated under title 10, U.S.C., section 12203:

To be rear admiral

Rear Adm. (lh) Robert F. Birtcil, 3384
The following named officer for appoint-

ment in the United States Navy to the grade
indicated under title 10, U.S.C., section 624:

To be rear admiral

Rear Adm. (lh) Michael W. Shelton, 2431
The following named officer for appoint-

ment in the United States Navy to the grade
indicated while assigned to a position of im-
portance and responsibility under title 10,
U.S.C., section 601:

To be admiral

Vice Adm. Charles S. Abbot, 8270
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The following named officer for appoint-

ment in the United States Navy to the grade
indicated under title 10, U.S.C., section 624:

To be rear admiral

Rear Adm. (lh) Jeffrey A. Cook, 2672

The following named officer for appoint-
ment in the United States Navy to the grade
indicated while assigned to a position of im-
portance and responsibility under title 10,
U.S.C., section 601:

To be vice admiral

George P. Nanos, Jr., 1992

(The above nominations were re-
ported with the recommendation that
they be confirmed.)

Mr. THURMOND. Mr. President, for
the Committee on Armed Services, I
report favorably 11 nomination lists in
the Air Force, Army, Marine Corps,
and Navy which were printed in full in
the RECORDs of April 21 and 29, 1998,
and ask unanimous consent, to save
the expense of reprinting on the Execu-
tive Calendar, that these nominations
lie at Secretary’s desk for the informa-
tion of Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The nominations ordered to lie on
the Secretary’s desk were printed in
the RECORDs of April 21 and April 29,
1998, at the end of the Senate proceed-
ings.)

In the Air Force nominations beginning
Phillip M. Armstrong, and ending *Rex A.
Williams, which nominations were received
by the Senate and appeared in the RECORD of
April 21, 1998.

In the Army nomination of Gary W. Krahn,
which was received by the Senate and ap-
peared in the RECORD of April 21, 1998.

In the Marine Corps nominations begin-
ning Richard D. Coulter, and ending Karim
Shihata, which nominations were received
by the Senate and appeared in the RECORD of
April 21, 1998.

In the Navy nominations beginning
Michale D. Cobb, and ending Raymond B.
Roll, which nominations were received by
the Senate and appeared in the RECORD of
April 21, 1998.

In the Navy nomination of Daniel D.
Thompson, which was received by the Senate
and appeared in the RECORD of April 21, 1998.

In the Army nominations beginning Eu-
gene N. Acosta, and ending Curtis L. Yeager,
which nominations were received by the Sen-
ate and appeared in the RECORD of April 29,
1998.

In the Marine Corps nomination of Gary F.
Baumann, which was received by the Senate
and appeared in the RECORD of April 29, 1998.

In the Marine Corps nominations begin-
ning Michael L. Andrews, and ending Robert
C. Wittenberg, which nominations were re-
ceived by the Senate and appeared in the
RECORD of April 29, 1998.

In the Marine Corps nominations begin-
ning James N. Adams, and ending Thomas J.
Zohlen, which nominations were received by
the Senate and appeared in the RECORD of
April 29, 1998.

In the Marine Corps nominations begin-
ning Louis P. Abraham, and ending Mark G.
Zimmerman, which nominations were re-
ceived by the Senate and appeared in the
RECORD of April 29, 1998.

In the Marine Corps nominations begin-
ning Ruben Bernal, and ending James
Werdann, which nominations were received
by the Senate and appeared in the RECORD of
April 29, 1998.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. DASCHLE (for himself and Mr.
JOHNSON):

S. 2105. A bill to require the Secretary of
the Army to conduct a study of the Niobrara
River watershed and the operations of Fort
Randall Dam and Gavins Point Dam on the
Missouri River to determine the feasibility
of alleviating certain bank erosion and sedi-
mentation problems; to the Committee on
Environment and Public Works.

By Mr. BENNETT (for himself and Mr.
HATCH):

S. 2106. A bill to expand the boundaries of
Arches National Park, Utah, to include por-
tions of certain drainages that are under the
jurisdiction of the Bureau of Land Manage-
ment, and to include a portion of Fish Seep
Draw owned by the State of Utah, and for
other purposes; to the Committee on Energy
and Natural Resources.

By Mr. ABRAHAM (for himself, Mr.
WYDEN, Mr. MCCAIN, and Mr. REED):

S. 2107. A bill to enhance electronic com-
merce by promoting the reliability and in-
tegrity of commercial transactions through
establishing authentication standards for
electronic communications, and for other
purposes; to the Committee on Commerce,
Science, and Transportation.

By Mr. SPECTER (by request):
S. 2108. A bill to amend chapter 19, of title

38, United States Code, to provide that Serv-
ice-members’ Group Life Insurance and Vet-
erans’ Group Life Insurance under such chap-
ter may, upon application, be paid to an in-
sured person who is terminally ill; to the
Committee on Veterans Affairs.

By Mr. MURKOWSKI (for himself and
Mr. STEVENS):

S. 2109. A bill to provide for an exchange of
lands located near Gustavus, Alaska, and for
other purposes; to the Committee on Energy
and Natural Resources.

By Mr. BIDEN (for himself, Mr. SPEC-
TER, Mrs. BOXER, Ms. SNOWE, Mrs.
MURRAY, Ms. MOSELEY-BRAUN, Ms.
MIKULSKI, Mr. LAUTENBERG, Mr.
WELLSTONE, Mr. DODD, Mr. KENNEDY,
and Mr. DURBIN):

S. 2110. A bill to authorize the Federal pro-
grams to prevent violence against women,
and for other purposes; to the Committee on
the Judiciary.

By Mr. SMITH of Oregon:
S. 2111. A bill to establish the conditions

under which the Bonneville Power Adminis-
tration and certain Federal agencies may
enter into a memorandum of agreement con-
cerning management of the Columbia/Snake
River Basin, to direct the Secretary of the
Interior to appoint an advisory committee to
make recommendations regarding activities
under the memorandum of understanding,
and for other purposes; to the Committee on
Energy and Natural Resources.

f

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. LOTT (for himself and Mr.
DASCHLE):

S. Res. 233. A resolution to authorize the
testimony and document production and rep-
resentation of Senate employees in People v.
James Eugene Arenas; considered and agreed
to.

By Mr. STEVENS (for himself, Mr.
LOTT, Mr. DASCHLE, Mr. BYRD, and
Mr. WARNER):

S. Res. 234. A resolution to honor Stuart
Balderson; considered and agreed to.

By Mr. GREGG (for Mr. LOTT):
S. Con. Res. 98. A concurrent resolution

providing for a conditional adjournment or
recess of the Senate and the House of Rep-
resentatives; considered and agreed to.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. DASCHLE (for himself
and Mr. JOHNSON):

S. 2105. A bill to require the Sec-
retary of the Army to conduct a study
of the Niobrara River watershed and
the operations of Fort Randall Dam
and Gavins Point Dam on the Missouri
River to determine the feasibility of al-
leviating certain bank erosion and
sedimentation problems; to the Com-
mittee on Environment and Public
Works.

NIOBRARA RIVER AND MISSOURI RIVER
LEGISLATION

Mr. DASCHLE. Mr. President, earlier
this year I introduced S. 1672, the Mis-
souri River Erosion Control Act of 1998.
It will create an important new pro-
gram to provide homeowners on the
Missouri River with the assistance
they need to protect their homes from
shoreline erosion.

Today, my colleague Senator JOHN-
SON and I are introducing a second bill
that I hope will help to preserve the
character of the Missouri River for
generations to come. Up and down the
Missouri River, South Dakotans can
tell you that the river is slowly chang-
ing as a result of the dams built under
the authority of the Pick-Sloan Act.
While the dams undoubtedly have made
positive contributions to South Dakota
by controlling floodwaters and making
affordable electricity available to pro-
mote rural development, they also
ended the Big Muddy’s ability to carry
a full sediment load for long distances.
Sediments are now being deposited into
shallow areas of the river, causing the
water table to rise, flooding shoreline
lands and worsening erosion. In addi-
tion, the sediment build-up has made
navigation nearly impossible in some
areas.

These problems have grown particu-
larly severe near the city of Spring-
field, where a delta is forming down-
stream from the confluence of the Mis-
souri and Niobrara Rivers. In order to
better understand the causes of the
sediment build-up and to develop solu-
tions to address it, I am introducing
legislation today to direct the Corps of
Engineers to conduct a study of the
lower Missouri and Niobrara River wa-
tershed. It is my hope that this study
will provide the blueprint necessary to
alleviate the sediment build-up, reduce
future sedimentation, and preserve the
character of the rivers for years to
come. I hope my colleagues will give
this legislation their full support.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.
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There being no objection, the bill was

ordered to be printed in the RECORD, as
follows:

S. 2105
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. NIOBRARA RIVER AND MISSOURI

RIVER SEDIMENTATION STUDY.
The Secretary of the Army shall conduct a

study of the Niobrara River watershed and
the operations of Fort Randall Dam and Gav-
ins Point Dam on the Missouri River to de-
termine the feasibility of alleviating the
bank erosion, sedimentation, and related
problems in the lower Niobrara River and
the Missouri River below Fort Randall Dam.

By Mr. BENNETT (for himself
and Mr. HATCH):

S. 2106. A bill to expand the bound-
aries of Arches National Park, Utah, to
include portions of certain drainages
that are under the jurisdiction of the
Bureau of Land Management, and to
include a portion of Fish Seep Draw
owned by the State of Utah, and for
other purposes; to the Committee on
Energy and Natural Resources.
THE ARCHES NATIONAL PARK EXPANSION ACT OF

1998

Mr. BENNETT. Mr. President, I am
pleased to introduce legislation to ex-
pand the boundaries of Arches National
Park. I appreciate my colleague Sen-
ator HATCH for joining me in this ef-
fort. The House version of this bill,
H.R. 2283 sponsored by Mr. CANNON, was
passed late last year.

Most Americans recognize the famil-
iar landscape of Arches National Park.
It encompasses some of the most
unique lands in the Southwest. Deli-
cate sandstone arches, stunning vistas,
contrasting colors, sweeping desert val-
leys, maze-like rock formations, and
rugged gorges characterize the pano-
rama in the park. In 1929, when the
park was created, knowledge of eco-
system management was almost non-
existent. Park designation preserved
these unique geological treasures but
also relied on fairly rigid park bound-
aries which has resulted in some frag-
mentation of ecological areas within
the park. This bill authorizes a 3,140
acre expansion to include the beautiful
and unique Lost Spring Canyon parcel
contiguous with the eastern boundary
of the Arches. This addition will en-
hance the ecological protection of
Arches.

The Arches National Park Expansion
includes portions of the following
drainages: Salt Wash, Lost Spring Can-
yon, Fish Seep Draw, Clover Canyon,
Cordova Canyon, Mine Draw, and Cot-
tonwood Wash. These areas are cur-
rently under the jurisdiction of either
the Bureau of Land Management or the
State of Utah. Once the expansion is
complete, the Park Service will con-
tinue to protect the wilderness values
of these lands. No road or campground
construction will occur in the new ad-
dition. Lost Spring Canyon will con-
tinue primarily to be used for back-
country hiking. It is not in danger of
being overrun by thousands of park

visitors simply by the nature of the
rugged terrain and the distances in-
volved. But it makes good management
sense to bring these areas under park
management.

Public lands debates are far too con-
tentious in the West, particularly in
Utah. While it is unfortunate that we
have not been able to reach consensus
on issues like wilderness, I am pleased
that the expansion of Arches National
Park is an issue which a diverse group
of interests do agree. Local officials,
the Grand Canyon Trust, the National
Parks and Conservation Association,
environmental groups, the State of
Utah, the Utah Congressional delega-
tion, and the Administration all sup-
port this bill.

This legislation is good for Arches
National Park and is a great example
of how it is possible to reach consensus
among public lands interests. The ex-
pansion will enhance the visitor experi-
ence of Arches by expanding back-
country opportunities. It makes good
management sense for both BLM and
the Park Service. I hope my colleagues
will join me in moving this legislation
quickly.

Mr. HATCH. Mr. President, I am
pleased to rise today along with my
good friend and colleague, Senator
BENNETT, as a cosponsor of the Arches
National Park Expansion Act of 1998.
This is an inexpensive, practical, com-
mon-sense proposal that has gathered
widespread support.

Arches National Park is known
world-wide for its spectacular canyons
and rock formations. When Arches Na-
tional Park was created 25 years ago,
the park boundaries were set with lit-
tle regard to naturally occurring bor-
ders. Specifically, Lost Springs Can-
yon, located in the northeast corner of
the park, was divided in half by the
park boundaries.

Mr. President, this worthwhile legis-
lation would expand the boundaries of
the park by approximately 3,140 acres,
incorporating the Lost Spring Canyon.
The new, expanded boundary would
better follow the natural borders dic-
tated by the position of the canyon rim
rather than the section lines and man-
made features. Adding Lost Spring
Canyon to the 73,400 acres already in-
cluded in Arches National Park would
bring a variety of new arches, balanced
rocks, spires, and other geologic fea-
tures under park protection and man-
agement. The addition of Lost Spring
Canyon would also include the option
of a ‘‘back-country’’ experience in
Arches National Park.

The widespread support this bill en-
joys is the result of careful efforts to
balance competing interests. The Utah
School Trust, the Grand Canyon Trust,
the National Parks and Conservation
Association, and the National Park
Services have voiced support for the
proposed bill. Local officials, interest
groups, and a majority of the residents
of Grand County have been consulted
for input and are also supportive of the
boundary change.

Again, I am pleased to cosponsor the
Arches National Park Expansion Act of
1998. I urge my colleagues to support
this important legislation.

By Mr. ABRAHAM (for himself,
Mr. WYDEN, Mr. MCCAIN, and
Mr. REED):

S. 2107. A bill to enhance electronic
commerce by promoting the reliability
and integrity of commercial trans-
actions through establishing authen-
tication standards for electronic com-
munications, and for other purposes; to
the Committee on Commerce, Science,
and Transportation.

ELECTRONIC COMMERCE ENHANCEMENT ACT

∑Mr. ABRAHAM. Mr. President, today
with Senators WYDEN, MCCAIN, and
REED I introduce the Electronic Com-
merce Enhancement Act. This legisla-
tion will bring the federal government
into the electronic age, in the process
saving American individuals and com-
panies millions of dollars and hundreds
of hours currently wasted on govern-
ment paperwork.

Mr. President, the Electronic Com-
merce Enhancement Act would require
federal agencies to make versions of
their forms available online and allow
people to submit these forms with digi-
tal signatures instead of handwritten
ones. It also sets up a process by which
commercially developed digital signa-
tures can be used in submitting forms
to the government and permits the dig-
ital storage of federal documents.

Each and every year, Mr. President,
Americans spend in excess of $600 bil-
lion simply filling out, documenting
and handling government paperwork.
This huge loss of time and money con-
stitutes a significant drain on our
economy and we must bring it under
control. That is why we need this legis-
lation.

By providing individuals and compa-
nies with the option of electronic filing
and storage, this bill will reduce the
paperwork burden imposed by govern-
ment on the American people and the
American economy. It will allow peo-
ple to move from printed forms they
must fill out using typewriters or
handwriting to digitally-based forms
that can be filled out using a word
processor. The savings in time, storage
and postage will be enormous. One
company, computer maker Hewlett-
Packard, estimates that the section of
this bill permitting companies to
download copies of regulatory forms to
be filed and stored digitally rather
than physically will, by itself, save
that company $1–2 billion per year.

Other companies will experience
similar savings, and the results for the
overall economy will be enormous. Mr.
President, the results for America’s
small businesses, which bear a dis-
proportionate portion of the paperwork
burden, will be enormous and may in
some cases spell the difference between
business success and failure.

Mr. President, the easier and more
convenient we make it for American
businesses to comply with paperwork
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and reporting requirements, the better
job they will do of meeting these re-
quirements, and the better job they
will do of creating jobs and wealth for
our country. This legislation will help
businesses and small businesses in par-
ticular as they struggle to satisfy
Washington bureaucrats while retain-
ing sufficient resources to satisfy their
customers and meet their payrolls.

The most important benefit of this
legislation, however, lies in the area of
electronic innovation. Currently, digi-
tal encryption is in a relatively unde-
veloped state. One reason for that is
the lack of opportunity for many indi-
viduals and companies to make use of
the technology. Another is the lack of
a set industry standard. By allowing
use of this technology in the filling out
of government paperwork, and by es-
tablishing a standard for digital
encryption, the federal government can
open the gates to quick, efficient devel-
opment of this technology, as well as
its more application throughout the
economy. The benefits to American
businesses as they struggle to establish
paper-free workplaces that will lower
administrative costs, will be signifi-
cant, and will further spur our national
economy.

Efficiency in the federal government
itself will also be enhanced by this leg-
islation. By forcing government bu-
reaucracies to enter the digital infor-
mation age we will force them to
streamline their procedures and en-
hance their ability to maintain accu-
rate, accessible records. This should re-
sult in significant cost savings for the
federal government as well as in-
creased efficiency and enhanced cus-
tomer service.

The information age is no longer
new, Mr. President. We are in the
midst of a revolution in the way people
do business and maintain records. This
legislation will force Washington to
catch up with these developments, and
release our businesses from the drag of
an obsolete bureaucracy as they pursue
further innovations. The result will be
a nation and a people that is more
prosperous, more free and more able to
spend time on more rewarding pur-
suits.

I urge my colleagues to support this
important legislation.∑

By Mr. SPECTER (by request):
S. 2108. A bill to amend chapter 19, of

title 38, United States Code, to provide
that Service-members’ Group Life In-
surance and Veterans’ Group Life In-
surance under such chapter may, upon
application, be paid to an insured per-
son who is terminally ill; to the Com-
mittee on Veterans’ Affairs.
SERVICEMEMBERS AND VETERANS’ GROUP LIFE
INSURANCE ACCELERATED DEATH BENEFITS ACT

∑Mr. SPECTER. Mr. President, as
Chairman of the Committee on Veter-
ans’ Affairs, I have today introduced,
at the request of the Secretary of Vet-
erans Affairs, S. 2108, the proposed
‘‘Servicemembers’ and Veterans’ Group
Life Insurance Accelerated Death Ben-

efits Act.’’ The Secretary of Veterans
Affairs submitted this legislation to
the President of the Senate by letter
dated February 10, 1998.

My introduction of this measure is in
keeping with the policy which I have
adopted of generally introducing—so
that there will be specific bills to
which my colleagues and others may
direct their attention and comments—
all Administration-proposed draft leg-
islation referred to the Committee on
Veterans’ Affairs. Thus, I reserve the
right to support or oppose the provi-
sions of, as well as any amendment to,
this legislation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD, together with the trans-
mittal letter.

There being no objection, the items
were ordered to be printed in the
RECORD, as follows:

S. 2108

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This act may be cited as the
‘‘Servicemembers’ and Veterans’ Group Life
Insurance Accelerated Death Benefits Act’’.
SEC. 2. OPTION TO RECEIVE ACCELERATED

DEATH BENEFITS.
(a) IN GENERAL.—Chapter 19 of title 38,

United States Code, is amended by adding at
the end of subchapter III the following new
section:

‘‘§ 1980. Option to receive accelerated death
benefits
‘‘(a) For the purpose of this section, a per-

son shall be considered to be ‘terminally ill’
if such person has a medical prognosis that
such person’s life expectancy is less than a
period prescribed by regulation by the Sec-
retary of Veterans Affairs. The maximum
time period prescribed in regulation shall
not exceed 12 months.

‘‘(b) The Department of Veterans Affairs
shall prescribe regulations under which any
terminally ill person insured under
Servicemenbers’ Group Life Insurance or
Veterans’ Group Life Insurance may elect to
receive in a lump-sum payment a portion of
the face value of the insurance as an acceler-
ated death benefit reduced by an amount
necessary to assure that there is no increase
in the actuarial value of the benefit paid, as
determined in regulations issued by the Sec-
retary. The Secretary may prescribe by regu-
lation the maximum amount of the acceler-
ated death benefit available under this sec-
tion that the Secretary finds to be adminis-
tratively practicable and actuarially sound,
but in no instance shall the benefit exceed 50
percent of the face value of the person’s in-
surance in force on the date the election is
approved. The insured may elect to receive
an amount that is less than the maximum
prescribed by the Secretary. The Secretary
shall prescribe in regulation increments in
which the partial benefit can be elected.

‘‘(c) The portion of the face amount of the
insurance which was not paid in a lump sum
as accelerated death benefits shall remain
payable in accordance with the provisions of
this chapter.

‘‘(d) Deductions under section 1969 and pre-
miums under section 1977(c) shall be reduced,
in a manner consistent with the percentage
reduction in the face amount of the insur-
ance as a result of payment of accelerated
death benefits, effective with respect to any
amounts which would otherwise become due

on or after the date of payment under this
subsection.

‘‘(e) The regulations shall include provi-
sions regarding the form and manner in
which an application under this subsection
shall be made and the procedures in accord-
ance with which any such application shall
be considered.

‘‘(f) An election to receive benefits under
this section shall be irrevocable, and not
more than one such election may be made by
any individual, even if the individual elects
to receive less than the maximum amount of
accelerated benefits prescribed by regula-
tion.

‘‘(g) If a person insured under
Servicemembers’ Group Life Insurance elects
to receive accelerated death benefits under
this section, and the insured’s
Servicemembers’ Group Life Insurance is
thereafter converted to Veterans’ Group Life
Insurance as provided in section 1968(b) of
this title, the amount of accelerated benefits
paid under this section shall reduce the
amount of Veterans’ Group Life Insurance
available to the insured under section 1977(a)
of this title.’’.

(b) Section 1970(g) of title 38, United States
Code, is amended by—

(1) striking ‘‘of benefits’’ in the first sen-
tence and inserting ‘‘Any’’ at the beginning
of that sentence;

(2) adding ‘‘an insured or’’ following ‘‘or on
account of,’’; and

(3) adding the following at the end of the
subsection: ‘‘Neither the amount of any pay-
ments made under this subchapter nor the
name and address of the recipient of such
payments shall be reported under subpart B
of chapter 61 of the Internal Revenue Code of
1986.’’.

(c) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 19, title
38, United States Code, is amended by adding
the following new item after the item relat-
ing to section 1979:
‘‘1980. Option to receive accelerated death

benefits.’’.
(d) EFFECTIVE DATE.—The amendments

made by section 2 shall take effect 90 days
after the date of the enactment of this Act.

(e) All regulations necessary to implement
these amendments shall be promulgated
through notice and comment rulemaking in
accordance with 5 U.S.C. § 553.

DEPARTMENT OF VETERANS AFFAIRS,
Washington, DC, February 10, 1998.

Hon. ALBERT GORE, Jr.,
President of the U.S. Senate,
Washington, DC.

DEAR MR. PRESIDENT: There is transmitted
herewith a draft bill entitled the
‘‘Servicemembers’ and Veterans Group Life
Insurance Accelerated Death Benefits Act.’’ I
request that this bill be referred to the ap-
propriate committee for prompt consider-
ation and enactment.

This draft bill would amend title 38, United
States Code, by adding a new section which
would provide that group life insurance bene-
fits may, upon application, be paid to a ter-
minally ill person insured under
Servicemembers’ Group Life Insurance
(SGLI) or Veterans’ Group Life Insurance
(VGLI). Traditionally, individuals have pur-
chased life insurance in order to protect
their dependents against financial loss due
to their death. The proceeds have served to
replace the lost income of the insureds and
to cover their final expense. However, com-
mercial life insurance companies have more
recently included accelerated-benefit provi-
sions in policies, which permit policyholders
to receive payment of all or part of their life
insurance policy’s face amount prior to their
death to provide for their needs during their
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final days. This draft bill would allow termi-
nally ill SGLI and VGLI insureds to have ac-
cess to a portion of the death benefits of the
insurance proceeds provided under SGLI or
VGLI coverage before they die in order to
meet the financial burdens of medical and
living expenses, but also would preserve a
portion of the benefits for their dependents.

Section 2 of this draft bill would provide
that benefits would be payable to insured
persons with a medical prognosis of a life ex-
pectancy of less than a period prescribed by
the Secretary of Veterans Affairs, but the
maximum period prescribed by the Secretary
would not exceed 12 months. The Secretary
would be authorized to promulgate regula-
tions prescribing the maximum amount of
the accelerated death benefit available under
section 2, but in no event would the maxi-
mum amount exceed 50 percent of the face
value of the person’s insurance in force on
the date the election is approved. The in-
sured would be able to choose to receive less
than the maximum amount prescribed by the
Secretary, as prescribed by regulation. Pay-
ment of benefits under this bill would be re-
duced by an amount necessary to assure that
there is no increase in the actuarial value of
the benefits paid. The benefits would be ex-
empt from taxation, see also 26 U.S.C.A.
§ 101(g)(1)(A), and creditors’ claims, and
would not be subject to attachment, levy, or
seizure before or after receipt by the insured.
In return for this election, the insured would
sever all rights that any beneficiary might
have had in the portion of the proceeds
which are paid as accelerated death benefits.
The accelerated death benefits election
would be irrevocable and monthly deductions
for SGLI and premiums for VGLI would be
reduced in accordance with the percentage
reduction in the face amount of the insured’s
policy as a result of the election. If a SGLI
insured elects to receive accelerated death
benefits under section 2 of this proposed leg-
islation and the SGLI policy is then con-
verted to VGLI as provided in 38 U.S.C.
§ 1968(b), the amount of the accelerated bene-
fits paid would be subtracted from the
amount of the VGLI available under 38
U.S.C. § 1977(a). The Department of Veterans
Affairs would be required to issue regula-
tions regarding the form and manner in
which an application for accelerated death
benefits must be made.

This legislative proposal would reduce re-
ceipts annually by a negligible amount;
therefore, it is subject to the pay-as-you-go
(paygo) requirement of the Omnibus Budget
Reconciliation Act of 1990 (OBRA). This pro-
posal should be considered in conjunction
with other proposals in the President’s FY
1999 Budget that together meet the paygo re-
quirement.

The Office of Management and Budget ad-
vises that there is no objection to the sub-
mission of this report from the standpoint of
the Administration’s program.

Sincerely,
TOGO D. WEST, Jr.,

Acting Secretary.∑

By Mr. MURKOWSKI (for himself
and Mr. STEVENS):

S. 2109. A bill to provide for an ex-
change of lands located near Gustavus,
Alaska, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

GLACIER BAY NATIONAL PARK BOUNDARY
ADJUSTMENT ACT OF 1998

Mr. MURKOWSKI. Mr. President, I
rise today for the purpose of introduc-
ing legislation, that when enacted, will
provide for a cleaner electrical system
for Glacier National Park and Preserve
in Alaska.

Vice President Al Gore in his opening
remarks to the President’s Council on
Sustainable Development on January
13, 1994 said ‘‘Our objective is results
that are cleaner for the environment
and cheaper for the economy.’’ My ob-
jective for Glacier Bay National Park
and the nearby Gustavus community
mirrors that of the Vice President—to
produce electricity that will be cleaner
for the environment and cheaper for
the economy.

Glacier Bay National Park currently
generates its own electrical power
using diesel generators. The electrical
generation equipment now in place is
expensive to maintain and is unreli-
able. It is my understanding that over
the years there have been at least two
oil spills into the waters of Glacier
Bay, the tank farm is leaking, and the
current electrical system is in need of
major repair. In short, the diesel sys-
tem at Glacier Bay is unacceptable in
environmental terms

Before we spend tax payers dollars to
add band-aids to this antiquated sys-
tem, we ought to consider an environ-
mentally sound and cheaper option for
the production of electrical power.

Fortunately, there is a viable option.
Enactment of this legislation would
allow the placement and installation of
a small water powered electrical sys-
tem in the Fall Creek area on the
southeast corner of Glacier Bay Na-
tional Park and Preserve.

Before park advocates take out their
swords and start drawing lines in the
sand, I want to make it very clear that
I am not suggesting that we allow for
the construction of a Hoover Dam in a
National Park. I am suggesting that a
‘‘run of stream’’ small diversion weir
be placed along Fall Creek within the
boundaries of the Park.

Since the Fall Creek area of this pro-
posed hydro power system is in a Wil-
derness area designated by Congress,
any redrawing of boundaries of Glacier
Bay National Park or other procedure
to permit the system requires Congres-
sional approval. As envisioned, the site
required will amount to approximately
78 acres. If only the ‘‘footprint’’ is con-
sidered, as little as 5 acres would be
utilized.

I believe there are considerable envi-
ronmental benefits and economic ad-
vantages to be gained by eliminating
dependence upon diesel fossil fuel and
converting to a small water powered
electrical system to provide power to
the community of Gustavus and the
National Park Service in Glacier Bay.
In addition to providing clean, cheaper,
stable priced, hydro electricity, sub-
stantial savings will occur to the State
of Alaska, the National Park Service
and to consumers. Significant eco-
nomic savings from appropriations and
increasing operational expenses for the
existing systems, along with the envi-
ronmental enhancements will have
continuing long term benefits that
more than compensate for a loss of
some 5 acres for the Fall Creek Sys-
tem. These multiple benefits should be

sufficient merit alone to justify a re-
structuring of Park boundaries to ac-
commodate the new electrical generat-
ing system.

I realize that however meritorious
the proposal may be, taking Wilderness
out of a system or lands out of a park
will be unacceptable to some. Under
the provisions of this legislation lands
removed from the boundaries of the
Park will be replaced with State lands
in another park. In other words, there
will be no net loss of Wilderness.

We need to clean and protect the en-
vironment at Glacier Bay and Gusta-
vus, this legislation is the beginning.
The completed project will serve as a
conservation model to other commu-
nities—an example of significant envi-
ronmental advantages coupled with
substantial economic savings to the
public and government which could be
realized elsewhere, particularly in the
rural communities of Alaska.

I ask unanimous consent that the en-
tire text of the bill be printed in the
RECORD.

There being no objection, the bill was
order to be printed in the RECORD, as
follows:

S. 2109
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America, in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Glacier Bay
National Park Boundary Adjustment Act of
1998.’’
SEC. 2. LAND EXCHANGE AND WILDERNESS DES-

IGNATION.
(a) IN GENERAL.—(1) Subject to conditions

set forth in subsection (c), if the State of
Alaska, in a manner consistent with this
Act, offers to transfer to the United States
the lands identified in paragraph (2) in ex-
change for the lands identified in paragraph
(3), selected from the area described in Sec-
tion 3(b)(1), the Secretary of the Interior (in
this Act referred to as the ‘‘Secretary’’) shall
complete such exchange no later than 6
months after the issuance of a license to
Gustavus Electric Company by the Federal
Energy Regulatory Commission (FERC), in
accordance with this Act. This land ex-
change shall be subject to the laws applica-
ble to exchanges involving lands managed by
the Secretary as part of the National Park
System in Alaska and the appropriate proc-
ess for the exchange of state lands required
by state law.

(2) The lands to be conveyed to the United
States by the State of Alaska shall be deter-
mined by mutual agreement of the Secretary
and the State of Alaska. Lands which will be
considered for conveyance to the United
States pursuant to the process required by
State law are: (1) lands owned by the State
of Alaska in the Long Lake area within
Wrangell-St. Elias National Park and Pre-
serve; or (2) other lands owned by the State
of Alaska.

(3) If the Secretary and the State of Alaska
have not agreed on which lands the State of
Alaska will convey by a date not later than
six months after a license is issued pursuant
to this Act, the State of Alaska shall convey
(subject to the approval of the appropriate
official of the State of Alaska), and the
United States shall accept, within one year
after a license is issued, title to land having
a sufficiently equal value to satisfy state and
federal law, subject to clear title and valid
existing rights, and absence of environ-
mental contamination, and as provided by
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the laws applicable to exchanges involving
lands managed by the Secretary as part of
the National Park System in Alaska and the
appropriate process for the exchange of state
lands required by state law. Such land shall
be conveyed to the United States from
among the following State lands in the prior-
ity listed:

COPPER RIVER MERIDIAN

1. T.6., R. 11 E., partially surveyed,
Sec. 11, lots 1 and 2, NE1⁄4, S1⁄2NW1⁄4, SW1⁄4,

and N1⁄2SE1⁄4;
Sec. 12, NW1⁄4;
Sec. 14, lots 1 and 2, NW1⁄4NW1⁄4,
Containing 838.66 acres, as shown on the

plat of survey accepted June 9, 1922.
2. T. 5 S., R. 11 E., partially surveyed,
T. 6 S., R. 11 E., partially surveyed,
Sec. 2, NW1⁄4 NE1⁄4 and NW1⁄4,
Containing 200.00 acres, as shown on the

plat of survey accepted June 9, 1922,
3. T. 6 S., R. 12 E., partially surveyed,
Sec. 6, lots 1 through 10, E1⁄2SW1⁄4, and SE1⁄4
Containing approximately 529.94 acres, as

shown on the plat of survey accepted June 9,
1922.

(4) The lands to be conveyed to the State of
Alaska by the United States under para-
graph (1) are lands to be designated by the
Secretary and the State of Alaska, consist-
ent with sound land management principles,
based on those lands determined by the
FERC with the concurrence of the Secretary
and the State of Alaska, in accordance with
section 3(b), to be the minimum amount of
land necessary for the construction and oper-
ation of a hydroelectric project.

(5) The time periods set forth for the com-
pletion of the land exchanged described in
this Act may be extended as necessary by
the Secretary should the processes of state
law or federal law delay completion of an ex-
change.

(6) For purposes of this Act, ‘‘land’’ means
lands, waters and interests therein.

(b) WILDERNESS.—(1) To ensure that this
transaction maintains, within the National
Wilderness Preservation System, approxi-
mately the same amount of area of des-
ignated wilderness as currently exists, the
following lands in Alaska shall be designated
as wilderness in the priority listed, upon
consummation of the land exchange author-
ized by this Act and shall be administered
according to the laws governing national
wilderness areas in Alaska.

(A) An unnamed island in Glacier Bay Na-
tional Park lying southeasterly of Blue
Mouse Cove in sections 5, 6, 7, and 8, T. 36 S.,
R 54 E., CRM, and shown on United States
Geological Survey quadrangle Mt.
Fairweather (D–2), Alaska, containing ap-
proximately 789 acres.

(B) Cenotaph Island of Glacier Bay Na-
tional Park lying within Lituya Bay in sec-
tions 23, 24, 25, and 26, T. 37 S., R. 47 E., CRM,
and shown on United States Geological Sur-
vey quadrangle Mt. Fairweather (C–5), Alas-
ka, containing approximately 280 acres.

(C) An area of Glacier Bay National Park
lying in T. 31. S., R. 43 E and T.32 S., R, 43
E., CRM, that is not currently designated
wilderness, containing approximately 2270
acres.

(2) The specific boundaries and acreage of
these wilderness designations may be reason-
ably adjusted by the Secretary, consistent
with sound land management principles, to
approximately equal, in sum, the total wil-
derness acreage deleted from Glacier Bay
National Park and Preserve pursuant to the
land exchange authorized by this act.

(c) CONDITIONS.—Any exchange of lands
under this Act may occur only if—

(1) following the submission of an accept-
able license application, the FERC has con-
ducted economic and environmental ana-

lyzes under the Federal Power Act (16 U.S.C.
791–828) (notwithstanding provisions of that
Act and the Federal regulations that other-
wise exempt this project from economic ana-
lyzes), the National Environmental Policy
Act of 1969 (42 U.S.C. 4321–4370), and the Fish
and Wildlife Coordination Act (16 U.S.C., 661–
666), that conclude, with the concurrence of
the Secretary of the Interior with respect to
(A) and (B) below, that the construction and
operation of a hydroelectric power project on
the lands described in section 3(b)—

(A) will not adversely impact the purposes
and values of Glacier Bay National Park and
Preserve (as constituted after the con-
summation of the land exchange authorized
by this section);

(B) will comply with the requirements of
the National Historic Preservation Act (16
U.S.C. 470–470w); and

(C) can be accomplished in an economi-
cally feasible manner;

(2) The FERC held at least one public
meeting in Gustavus, Alaska, allowing the
citizens of Gustavus to express their views
on the proposed project;

(3) The FERC has determined, with the
concurrence of the Secretary and the State
of Alaska, the minimum amount of land nec-
essary to construct and operate this hydro-
electric power project;

(4) Gustavus Electric Company has been
granted a license by FERC that requires
Gustavus Electric Company to submit an ac-
ceptable financing plan to FERC before
project construction may commence, and
FERC has approved such plan.
SEC. 3. ROLE OF FEDERAL ENERGY REGULATORY

COMMISSION.
(a) LICENSE APPLICATION.—(1) The FERC li-

censing process shall apply to any applica-
tion submitted by Gustavus Electric Com-
pany to FERC for the right to construct and
operate a hydro power project on the lands
described in subsection (b).

(2) The FERC is authorized to accept and
consider an application filed by Gustavus
Electric Company for the construction and
operation of a hydro power plant to be lo-
cated on lands within the area described in
subsection (b), notwithstanding section 3(2)
of the Federal Power Act (16 U.S.C. 796(2)).
Such application must be submitted within 3
years from the date of the enactment of this
Act.

(3) The FERC will retain jurisdiction over
any hydropower project constructed on this
site.

(b) ANALYZES.—(1) The lands referred to in
subsection (a) of this section are lands in the
State of Alaska described as follows:

COPPER RIVER MERIDIAN

Township 39 South, Range 59 East, par-
tially surveyed, Section 36 (unsurveyed)
SE1⁄4SW1⁄4, S1⁄2SW1⁄4SW1⁄4, NE1⁄4SW1⁄4,
W1⁄2W1⁄2NW1⁄4SE1⁄4, and S1⁄2SE1⁄4NW1⁄4. Con-
taining approximately 130 acres.

Township 40 South Range 59 East, partially
surveyed, Section 1 (unsurveyed). NW1⁄4,
SW1⁄4, W1⁄2SE1⁄4, and SW1⁄4SW1⁄4NE1⁄4, exclud-
ing U.S. Survey 944 and Native allotment A–
442; Section 2 (unsurveyed), fractional, that
portion lying above the mean high tide line
of Icy Passage, excluding U.S. Survey 944 and
U.S. Survey 945; Section 11 (unsurveyed),
fractional, that portion lying above the
mean high tide line of Icy Passage, excluding
U.S. Survey 944; Section 12 (unsurveyed),
fractional, NW1⁄4NE1⁄4, W1⁄2NW1⁄4SW1⁄4NE1⁄4,
and those portions of NW1⁄4 and SW1⁄4 lying
above the mean high tide line of Icy Passage,
excluding U.S. Survey 944 and Native allot-
ment A–442. Containing approximately 1015
acres.

(2) Additional lands and acreage will be in-
cluded as needed in the study area described
in paragraph (1) to account for accretion to
these lands from natural forces;

(3) With the concurrence of the Secretary
and the State of Alaska, the FERC shall de-
termine the minimum amount of lands nec-
essary for construction and operation of such
project;

(4) The National Park Service shall par-
ticipate as a joint land agency in the devel-
opment of any environmental document
under the National Environmental Policy
Act of 1969 in the licensing of such project.
Such environmental document shall consider
both the impacts resulting from licensing
and any land exchange necessary to author-
ize such project.

(c) ISSUANCE OF LICENSE.—(1) A condition
of the license to construct and operate any
portion of the hydroelectric power project
shall be the FERC’s approval, prior to any
commencement of construction, of a finance
plan submitted by Gustavus Electric Com-
pany.

(2) The National Park Service, as the exist-
ing supervisor of potential project lands ulti-
mately to be deleted from the Federal res-
ervation in accordance with this Act, waives
its right to impose mandatory conditions on
such project lands pursuant to section 4(e) of
the Federal Power Act (16 U.S.C. 797(e)).

(3) The FERC shall not license, re-license
the project, or amend the project license un-
less it determines, with the Secretary’s con-
currence, that the project will not adversely
impact the purposes and values of Glacier
Bay National Park and Preserve (as con-
stituted after the consummation of the land
exchange authorized by this Act). Addition-
ally, a condition of the license, or any suc-
ceeding license, to construct and operate any
portion of the hydroelectric power project
shall require the license to mitigate any ad-
verse effects of the project on the purposes
and values of Glacier Bay National Park and
Preserve identified by the Secretary after
the initial licensing.

(4) A condition of the license to construct
and operate any portion of the hydroelectric
power project shall be the completion, prior
to any commencement of construction, of
the land exchange described in this Act.
SEC. 4. ROLE OF SECRETARY OF INTERIOR.

(a) SPECIAL USE PERMIT.—Notwithstanding
the provisions of the Wilderness Act (16
U.S.C. 1133–1136), the Secretary shall issue a
Special Use Permit to Gustavus Electric
Company to ensure the completion of the
analyzes referred to in Section 3. The Sec-
retary shall impose conditions in the permit
as needed to protect the purposes and values
of Glacier Bay National Park and Preserve.

(b) PARK SYSTEM.—The lands acquired
from the State of Alaska under this Act
shall be added to and administered as part of
the National Park System, subject to valid
existing rights. Upon completion of the ex-
change of lands under this Act, the Sec-
retary shall adjust, as necessary, the bound-
aries of the affected National Park System
unit(s) to include the lands acquired from
the State of Alaska; and adjust the boundary
of Glacier Bay National Park and Preserve
to exclude the lands transferred to the State
of Alaska under this Act. Any such adjust-
ments to the boundaries of National Park
System units shall have no effect upon acre-
age determinations under section 103(b) of
the Public Law 96–487.

(c) WILDERNESS AREA BOUNDARIES.—The
Secretary shall make any necessary modi-
fications or adjustments of boundaries of
wilderness areas as a result of the additions
and deletions caused by the land exchange
referred in Section 2. Any such adjustments
to the boundaries of wilderness area shall
have no effect upon acreage determination
under section 103(b) of Public Law 96–487.

(d) PAYMENTS.—Gustavus Electric Com-
pany shall not required to make Federal land
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payments under section 10(e) of the Federal
Power Act (16 U.S.C. 803(c)) with respect to
the lands to be exchanged under this Act.

(e) CONCURRENCE OF THE SECRETARY.—
Whenever in this Act the concurrence of the
Secretary is required, it shall not be unlaw-
fully withheld or unreasonably delayed.

By Mr. BIDEN (for himself, Mr.
SPECTER, Mrs. BOXER, Ms.
SNOWE, Mrs. MURRAY, Ms.
MOSELEY-BRAUN, Ms. MIKULSKI,
Mr. LAUTENBERG, Mr.
WELLSTONE, Mr. DODD, Mr. KEN-
NEDY, and Mr. DURBIN)

S. 2110. A bill to authorize the Fed-
eral program to prevent violence
against women, and for other purposes;
to the Committee on the Judiciary.

VIOLENCE AGAINST WOMEN ACT II

Mr. BIDEN. Mr. President, I rise to
introduce the ‘‘Violence Against
Women Act—II.’’ I am pleased to be
joined by several Senators who are co-
sponsoring this legislation—including
Senators SPECTER, BOXER, SNOWE,
MURRAY, MOSELEY-BRAUN, MIKULSKI,
DODD, LAUTENBURG, WELLSTONE, KEN-
NEDY, and DURBIN.

Mr. President, when I introduced the
Violence Against Women Act eight
years ago—in June, 1990—it was not
clear that the Senate would ever even
consider this legislation. The fun-
damental reason—just eight years ago,
few thought it either appropriate or
necessary for national legislation to
confront the problem of domestic vio-
lence.

From 1990 to 1993, as chairman of the
Judiciary Committee, I convened six
hearings on the bill, released six re-
ports on the problems of violence
against women, convinced the Judici-
ary Committee to favorably report the
bill to the full Senate on three times
and had to re-introduce the bill twice.

But, it was not until November,
1993—nearly 3 and 1⁄2 years after intro-
duction—that the full Senate even con-
sidered the Violence Against Women
Act. In September, 1994, the Violence
Against Women Act became law.

But, even passage of the act into law
did not end the significant debate on
the issue of whether the problem of vi-
olence against women merited a na-
tional response. As my colleagues will
recall, throughout the summer of 1995,
the Congress debated whether or not
we should actually fund the Violence
Against Women Act.

Fortunately, by the fall of 1995, the
Congress finally reached a consensus—
the Federal Government can and
should provide resources and leadership
in a national effort to end the violence
women suffer at the hands of men who
profess to love them.

That consensus has held to this day.
And, at the most practical levels,

that consensus has been rewarded:
The murder rate for wives, ex-wives

and girlfriends at the hands of their
‘‘intimates’’ fell to an 19-year low in
both 1995 and 1996.

Thousands of trained police officers
are on the streets arresting abusers be-
fore they can victimize again; police

officers are working as never before to
guide victims toward help; prosecutors
have been added to the front-lines to
put these abusers where they belong—
behind bars; tens of thousands of
women have been provided the shelters
necessary to protect themselves and
their children; battered women are
being provided a whole range of sup-
port services—counseling, legal help
for such matters as getting a ‘‘protec-
tion from abuse’’ orders; and a new na-
tional domestic violence hotline has al-
ready answered nearly 200,000 calls for
help.

Mr. President, our consensus in the
Congress reflects a fundamental con-
sensus in our Nation—the time when a
woman has to suffer in silence because
the criminal who is victimizing her
happens to be her husband or boyfriend
is over.

Today, we must build on this consen-
sus and deliver on its promise—because
for all the strides we have made, there
remain far too many women who will
go home this evening knowing in the
nervous pit of their stomach that there
is a better than even chance that they
will get the hell beat out of them.

I don’t know that any of us who have
not been in this situation can truly un-
derstand what it must be like—an un-
derstanding which would, in turn, also
help us recognize the tremendous need
to take action.

Perhaps we can gain a glimmer of
such an understanding if we recall our
school-boy memory—and every man in
this Chamber I know has at least one
of these—a memory of sitting in class,
dreading the time when the recess bell
would ring, because the school bully
told you that he was going to beat the
daylights out of you on the play-
ground. Imagine feeling that dread
every day. Imagine feeling that twist
in your guts as an adult.

That is what every man in this Sen-
ate, this Congress and this Nation must
remember as we continue to debate
what we can—and what we should—do
to combat violence against women.

Mr. President, the legislation I am
introducing today—the Violence
Against Women Act II—has one simple
goal: make more women safe.

This legislation seeks this goal by
building on the original Violence
Against Women Act—continuing what
is working; seeking improvements to
fix those efforts which could work bet-
ter; and expanding the national fight
into those areas where the need is
clear, but our efforts have neglected.

Beyond describing some of the specif-
ics of the legislation being introduced,
I want to make it clear, there are
many other ideas and proposals that
should be considered before the full
Senate debates this legislation. Also, I
am sure there are several refinements
to improve what is currently in this
bill.

There are several Senators who are
developing these other proposals and
refinements—for there are many Sen-
ators who are deeply committed to

combating violence against women.
And, I hope that my colleagues will re-
view this legislation, offer their in-
sights and lend their names as co-spon-
sors and leaders in the fight against do-
mestic violence.

Still, as my colleagues review this
legislation, I believe they will find that
it offers comprehensive and sensible re-
sponses to violence against women.

To highlight just some of the specific
aspects of this legislation, let me start
with what I believe to be the central
component of the Violence Against
Women Act II—the money, continuing
the dollars for cops, prosecutors,
judges, shelters, and all the elements
which are working.

This requires one simple step—con-
tinue the violent crime reduction trust
fund which the Biden crime bill set up
several years ago. This trust fund is
due to expire in the year 2000.

Let me remind everybody how it is
funded. We agreed that we would re-
duce the number of Federal workers by
over 200,000. We reduced them by
271,000. We agreed that the paychecks
that were being paid to those Federal
workers would be taken and put in the
trust fund, and that trust fund would
only be used to fight crime, a part of
which is to fight domestic violence.
That fund, that trust fund, that sepa-
rate entity’s authorization expires in
the year 2000. This legislation first and
foremost extends it, extends it to the
year 2002. And it does not relitigate the
balanced budget agreement upon which
we agreed last year. It is accommo-
dated within that balanced budget
agreement.

Beyond this fundamental step, there
are four key policy areas addressed in
my new legislation.

1. Strengthening law enforcement’s
tools.

2. Improving services for the victims
of violence.

3. Reducing violence against chil-
dren, not only the frequent and hor-
rible side effects of violence against
women but also the wellspring of fu-
ture generations of abusers because all
of the data shows that those who wit-
ness abuse, ironically and tragically,
tend to become abusers.

4. To bolster the antidomestic vio-
lence training and education programs
to enlist many more professionals in
our fight to deal with violence.

STRENGTHENING LAW ENFORCEMENT

On the law enforcement front, the
bill introduced today, starts with need-
ed improvements to bolster the inter-
state enforcement of ‘‘stay-away’’ or
protection orders.

To give a practical example, let’s say
a woman from my home State of Dela-
ware gets one of these protection or-
ders against and old boyfriend who has
been stalking and beating the heck out
of her. Let’s also say she works in
Pennsylvania.

This is the scenario which led the
original Violence Against Women Act
to call on states to honor the protec-
tion orders of other states. We did so
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because the cops recognize the simple
reality—they know what will happen
sooner or later if the old boyfriend
keeps showing up at the woman’s work.
And, the cops in Pennsylvania don’t
want to wait for the worst to happen—
they want to nail the guy for violating
the protection order, stopping violence
before it happens—in other words, com-
munity policing.

The problem—the cops in Pennsyl-
vania may not know about that there
is a valid protection order issued by
the State of Delaware. We propose
today a few simple fixes: Permitting
state and local cops to use their ‘‘pro-
arrest’’ grants for this information
sharing; encouraging states to enter
into the cooperative agreements nec-
essary to help interstate enforcement;
and calling on the Justice Department
to help develop new protocols and dis-
seminate the ‘‘best practices’’ of state
and local cops.

Pretty simple, but all are extremely
necessary—and I hope we can all sup-
port such common sense measures.

I won’t go into nearly as much detail
in describing the law enforcement ini-
tiatives proposed in this bill, but just
to ‘‘tick’’ some of these off—we propose
to: Bolster the resources available for
courts to handle domestic violence and
sexual assault cases; target the ‘‘date-
rape’’ drug with the maximum federal
penalties; continue funding for police,
prosecutors, law enforcement efforts in
rural communities, and for anti-stalk-
ing initiatives; extend the support of
local police ‘‘pro-arrest’’ efforts—a pro-
gram expiring this year; and provide
new laws to protect our military sup-
port personnel stationed, as well as our
female military personnel who may be
assaulted off-base—where, too often,
lax foreign laws give a ‘‘free-pass’’ to
their victimizer.

ASSISTING THE VICTIMS OF VIOLENCE

Of course, a comprehensive effort to
reduce violence against women and
lessen its damages must do more than
just arrest, convict and imprison abus-
ers—we must also help the victims of
violence. This legislation proposes to
assist these crime victims in three fun-
damental ways:

Immediate protections from their
abuser—such as battered women’s shel-
ters; help so that they can have access
to the courts and legal assistance nec-
essary to keep their abuser away from
them; and removing the ‘‘catch-22s’’
that may literally often force women
to stay with their abuser—such as the
discriminatory insurance policies
which could force a mother to choose:
turn-in the man who is beating me or
keep health insurance for her children.

Those are the three general policy
goals, but to be more specific, let me
outline just how our legislation pro-
poses to boost the protections for the
victims of violence:

First and foremost, we must build on
our successful effort to provide more
shelter space for battered women and
their children. Senator specter and the
appropriations committee has done

tremendous work to boost annual fund-
ing for shelters to $78 million—enough
for about 200,000 battered women and
their children.

Unfortunately, the unmet need for
shelter remains significant. For exam-
ple, data from six states, which to-
gether have about 16% of the Nation’s
population had to turn away more than
45,000 battered women who were seek-
ing shelter because they simply did not
have the space. Extrapolating these
figures to the entire nation suggests
that about 300,000 battered women and
their children are turned away from
shelters every year.

As I said, the current appropriations
for shelter space stands at about $78
million. This legislation boosts this
amount to $175 million over the next
four years. The additional $100 million
over current services will close the
‘‘shelter-gap’’—of roughly 300,000 bat-
tered women and their children. This
will bring us closer to the day when all
battered women will have a safe, secure
place when they need it most.

Of course, we phase in this increase—
but, it is clear to us that we must take
the basic, fundamental step if we are to
protect these victims of violence.

As I said, we must also provide
women with the assistance necessary
so that they can get access to help
from our justice system. We do so, in
some clear and common sense ways,
such as:

Re-authorizing the expiring program
to provide about $1 million per year for
victim/witness counselors in federal
court; as Senators WELLSTONE and
MOSELEY-BRAUN have recognized,
women should not have to chose be-
tween showing up at court to make
sure her abuser is punished and losing
her job—so, this legislation includes
their proposal to extend the protec-
tions of the Family & Medical Leave
Act to the victims of domestic vio-
lence;

Continuing the national Domestic
Violence Hotline (at a cost of about $2
million per year); and

Developing a national network of
trained, volunteer attorneys who will
help each of the nearly 100,000 women
who, each year, call the national hot-
line for help.

The other component of our plan to
aid the victims of domestic violence is
to target what I refer to as the ‘‘catch-
22’’ problems.

Senator MURRAY has identified one
source of just such a ‘‘Catch-22’’—the
fact that some insurance companies
and plans deny women health, disabil-
ity, property or life insurance protec-
tions because the woman is a victim of
domestic violence.

In starkest terms, this forces a
woman to chose between reporting—
and trying to end—the violence she is
suffering or her children’s health care.

This must end—we must pass Senator
MURRAY’s proposal, included in this
legislation, to protect the victims from
abuse from insurance discrimination.

Let me also remind my colleagues
that in the original Violence Against

Women Act we took bi-partisan action
to end another such insidious ‘‘choice.’’
In 1994, we worked out provisions so
battered immigrant women—whose
ability to stay in the country was de-
pendent on their husbands—would not
have to chose: stay in America and
continue to get beaten or leave their
husbands, end the abuse, but have to
leave America (perhaps even without
their children.)

While we had fixed some aspects of
this problem in 1994, there remain
other aspects of immigration law
which leave a woman with just such a
horrible, unfair and immoral choice.
With Senator KENNEDY, we have
worked to include in this legislation
several of these corrections.

I urge my colleagues to support—and
even build upon—our efforts to put an
end to these real problems.

REDUCING VIOLENCE AGAINST CHILDREN

A third area where this legislation
seeks action is on reducing violence
against children. As my colleagues
know, households where the wife is
beaten are much more likely to also be
home to child abuse and neglect. In ad-
dition, the research findings are clear—
children who witness violence are
much more likely to repeat the cycle
when they are adults and they have a
wife and children.

Here, our legislation proposes to con-
tinue two long-standing programs—

Resources to serve runaway and
homeless youth who are victims of sex-
ual abuse; and

The resources provided for Court-Ap-
pointed Special Advocates and special
child abuse training for court person-
nel through the Victims of Child Abuse
Act (originally co-sponsored by Sen-
ator THURMOND and myself in 1990.)

The current appropriations for all
these programs total about $25 mil-
lion—we propose to increase that an-
nual amount by about $10 million.

IMPROVING RESEARCH AND TRAINING

The remaining area targeted by the
Violence Against Women Act—two in-
cludes several efforts to help train and
educate those already on the front-
lines of the battle against violence
against women.

Senator BOXER has recognized that
one of the leading reasons why women
enter hospital emergency rooms is be-
cause they were beaten at the hands of
a man. So, this bill, includes her pro-
posal to increase the number of health
professionals who are trained in the
identification, treatment and referral
of victims of domestic violence and
sexual assault.

Over the past few years, I have
worked with several corporations (in-
cluding, DuPont, Polaroid, Liz Clai-
borne, and The Body Shop) who have
begun their own workplace initia-
tives—everything from 24-hour assist-
ance hotlines for their employees,
training to help managers better recog-
nize domestic violence, and even com-
prehensive employee assistance efforts.

Helping other companies start or im-
prove—again, on their own initiative—
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such anti-violence efforts is the reason
this legislation includes a national
workplace clearinghouse on violence
against women.

The clearinghouse will provide tech-
nical assistance and help circulate
‘‘best practices’’ to companies inter-
ested in combating violence against
women.

Another practical problem out in the
field relates to the complex nature of
criminal investigations into sexual as-
sault cases. To assist the cops in the
field who face these investigations, this
legislation calls on the Attorney Gen-
eral to evaluate and recommend stand-
ards of training and practice of forensic
examinations following sexual as-
saults.

I want to make clear, this legislation
does not allow any Federal dictates—
but only some assistance to those in
the field.

Finally, this legislation continues
the authorization for rape prevention
and education programs. These pro-
grams provide public awareness and
education efforts to both teach young
women how to protect themselves from
rape and attack, as well as to help
build their self-esteem.

Mr. President, I have just offered the
most general outline of the contents of
the Violence Against Women Act—
Two. I urge my colleagues to review
this legislation. I am confident they
will find this bill a comprehensive and
practical response which will help us
meet a goal I believe is shared by every
member of this Senate—making more
women safer.

Mr. SPECTER. Mr. President, I am
pleased to join my colleagues from
both sides of the aisle in introducing
the Biden-Specter ‘‘Violence Against
Women Act II’’ (VAWA II), a bipartisan
effort to continue and strengthen the
many vital Federal programs which
work to combat violence against
women. I thank Senator BIDEN in par-
ticular for his leadership in crafting
this important legislation.

Clearly, violence against women
knows no social, economic, or geo-
graphic bounds. It affects rich and
poor, young and old. Women are as-
saulted in their homes, on the streets,
in the workplace, and on campuses. In
1992, I cosponsored the original ‘‘Vio-
lence Against Women Act’’ (VAWA),
which amended other anti-violence leg-
islation to include acts of violence
against women as crimes. Although it
did not pass that year, we worked hard
to include this vital legislation in the
1994 omnibus anti-crime legislation.
Since enactment of the Violence
Against Women Act, as a member of
the Appropriations Committee, I have
worked to ensure that programs under
this law are funded adequately.

Domestic violence in particular is an
epidemic which VAWA programs seek
to address. Within the last year, 3.9
million American women were victims
of physical abuse and another 20.7 mil-
lion were verbally or emotionally
abused by their spouse or partner. A re-

cent study found that the medical
costs associated with these attacks
amount to over $857.3 million. In my
State of Pennsylvania, more than
500,000 citizens will be victims of do-
mestic violence each year, and the esti-
mated medical cost exceeds $326 mil-
lion. In 1995 and 1996, I held hearings in
Pennsylvania on the issue of domestic
violence and violence against women in
general, and have visited battered
women’s shelters in Pittsburgh and
Harrisburg to see first-hand the kind of
physical and emotional suffering so
many women endure.

Within the Appropriations Sub-
committee on Labor, Health and
Human Services, and Education, which
I chair, Violence Against Women Act
programs received $128.7 million for fis-
cal year 1998. I have also supported Vi-
olence Against Women Act programs
funded within the Department of Jus-
tice, which totaled $270.7 million for
fiscal year 1998.

The Biden-Specter VAWA II legisla-
tion extends and expands the vital
VAWA programs supported by my Sub-
committee. Currently funded at $76.5
million, Shelters for Battered Women
and Their Children would double its au-
thorization in four years. The National
Domestic Violence Hotline, which has
received over 120,000 calls since Feb-
ruary 1996, is another successful re-
source which would receive a substan-
tial increase in its authorization. The
VAWA II proposal would authorize an
additional $15 million over four years
for the Rape Prevention and Education
Program, currently at $45 million, and
would institute new coordination be-
tween the Attorney General and the
Secretary of Health and Human Serv-
ices to administer the CDC Prevention
and Intervention Research to Combat
Violence Against Women.

The Biden-Specter VAWA II legisla-
tion also includes provisions to address
the issue of violence against women on
college campuses across the country.
Recognizing the grave importance of
battling this problem in a targeted
manner, I introduced the ‘‘Campus
Crime Disclosure Act of 1998’’ (S. 2100)
on May 20, 1998. Sexual assaults
throughout the United States, includ-
ing sexual assaults on campuses, are on
the rise. Independent research and
studies show that 20 percent of college-
aged women will be victims of sexual
crimes at some point in their post-
secondary academic career. Studies
also show that rape remains the most
underreported violent crime in Amer-
ica, with approximately one in every
six rapes reported to police. The Cam-
pus Crime Disclosure Act, tightens ex-
isting campus security law to discour-
age higher educational institutions
from the underreporting of offenses
covered by the 1990 Campus Security
Act.

I have also continuously worked to
ensure that women receive the benefit
of the Federal investment into public
health programs. I helped establish the
Public Health Service’s Office of Wom-

en’s Health in 1991, which develops, co-
ordinates, and stimulates women’s
health programs and activities across
all Federal agencies. Funding for this
program has increased from $450,000 in
fiscal year 1991 to $12.5 million in fiscal
year 1998. Even in an era of constrained
spending, these expenditures are well
worthwhile on this important subject.

I believe that by the passage of legis-
lation such as the Biden-Specter Vio-
lence Against Women Act II, we are on
the right track to helping women to
combat the incidence of domestic vio-
lence, and victimization in general. I
urge my colleagues to join in cospon-
soring this important legislation, and I
urge its swift adoption.

∑ Mrs. MURRAY. Mr. President, when I
came to the Senate in 1993, violence
against women had reached a crisis
point. The epidemic had spread
through every community, across
every ethnic group, and did not dis-
criminate based on income, or age.

In 1994, Congress responded to this
crisis. The enactment of the Violence
Against Women Act in 1994 established
a national strategy for dealing with
this crisis. No longer would this kind of
violence be tolerated. Congress made
violence against women a federal crime
and threw the weight of the federal
government behind efforts to end this
violence.

Senator BIDEN was instrumental in
drafting the original VAWA. I am
grateful for his efforts in the past and
have always appreciated his work on
behalf of this issue. I also want to
thank Senator SPECTER for his efforts
to funding these important programs. I
have worked with him on the Appro-
priations Committee and have experi-
enced first hand the benefits of having
him on my side on an important family
violence issue in the 1998 Labor, HHS
Appropriations bill.

Enactment of VAWA in 1994 for me is
one of my top legislative accomplish-
ments. I know that we made a dif-
ference. I know that providing the re-
sources to help women who are victims
of violence seek safety and justice has
saved hundreds of lives. I have visited
battered women’s shelters and talked
to many advocates who tell me how
important VAWA is. Reauthorization
of this historic act must be a priority
of this Congress. We can build on the
success of VAWA and work to end vio-
lence against women.

I want to thank Senator BIDEN for
working with me to include a prohibi-
tion against insurance discrimination
in this legislation. I find this practice
of discriminating against victims of
domestic violence offensive and out-
rageous. To victimize a woman twice is
inexcusable. Insurance policies that
deny women health insurance or home-
owners insurance simply because they
have been victims of domestic violence
can no longer be tolerated. To say that
a victim of domestic violence engages
in high risk behavior similar to a sky
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diver or race car driver is beyond com-
prehension. Enactment of VAWA reau-
thorization legislation will end this
practice.

Believe me, insurance discrimination
is a reality. I know of several cases, in-
cluding one in my own state of Wash-
ington, where an insurance company
refused to honor its obligation because
the loss was the result of a domestic vi-
olence situation. There are many more
documented cases of discrimination.
Insurance companies should be
ashamed of this kind of practice. Today
we have a means to end it.

Enactment of this reauthorization
legislation is an important step. But, it
is only part of the solution. We must
do more. We can help ensure that serv-
ices are available to protect women
and resources to local law enforcement
to deal with the epidemic. However,
the only real solution to ending domes-
tic violence is economic security and
stability for the woman. VAWA offers
temporary solutions, but long term so-
lutions require tearing down economic
barriers for these women. Work place
discrimination, lack of affordable child
care, housing shortages, punitive wel-
fare requirements, inability to change
a Social Security number are all exam-
ples of these barriers.

Removing the economic barriers for
victims of domestic violence is our
next great challenge. I have been work-
ing with advocates in the State of
Washington on legislation that would
serve to end the economic sanctions
many victims face.

But, first we do need to ensure the
immediate safety of these women and
their children. We need to provide re-
sources to law enforcement to protect
women and we need to guarantee that
the courts treat offenders as violent
criminals. The legislation that we will
be introducing today accomplishes
these goals.

This is one piece of legislation that
will make a difference.∑
∑ Mrs. BOXER. Mr. President, today I
call upon my colleagues to support the
Violence Against Women Act of 1998
which we introduce today.

Domestic violence is the number one
cause of injury to women in the United
States. Every 9 seconds, a woman is
physically abused by her husband or
boyfriend. 42 percent of all murdered
women are killed by current or ex-part-
ners. Approximately 95 percent of the
victims of domestic violence are
women. More than 3 million children
witness acts of domestic violence every
year.

In 1994, Congress passed the biparti-
san Violence Against Women Act
(VAWA). Under VAWA, the Depart-
ment of Justice awarded over $483 mil-
lion under to the states for domestic
violence programs. The largest portion
of the money goes toward ‘‘STOP’’
grants, which bring together police,
prosecutors, counselors, shelter provid-
ers and other organizations to develop
coordinated services for women dealing
with domestic violence.

These funds make a difference in
women’s lives. My home State of Cali-
fornia has received more than $46 mil-
lion under VAWA, plus an additional
$19 million for battered women’s shel-
ters and services.

With VAWA funds, Los Angeles
County increased the number of shel-
ters from 18 in 1994 to 25 shelters today,
adding 200 additional shelter beds for
women and children. One organization,
the 1736 Family Crisis center, opened a
new shelter in large part due to VAWA
funds. The Valley Oasis shelter in the
high dessert expanded its number of
beds significantly, again due in large
part to VAWA. Throughout California,
VAWA helped fund more than 77 do-
mestic violence shelters.

In California, in fiscal year 1998
alone, VAWA provided: $875,000 to fund
domestic violence and children’s serv-
ices such as counseling, shelters, and
safety planning; $1.8 million for spe-
cialized domestic violence units in
local law enforcement agencies; $2.7
million to fund prosecution units that
specifically handle domestic violence
cases; and $1.2 million for its multi-dis-
ciplinary sexual assault response team
victim advocate project, which brings
together police officers, doctors,
nurses, advocates, and counselors to re-
spond to victim’s needs within hours of
a sexual assault.

VAWA funds sheriffs in San Diego,
San Francisco and Los Angeles to con-
duct domestic violence training for
thousands of law enforcement officers
and for individuals involved in commu-
nity-oriented policing (the COPS pro-
gram) throughout the State. This legis-
lation will help continue and expand
these and other programs across the
country.

VAWA II includes important im-
provements. It encourages training for
health care providers to help them
identify the signs of domestic violence
and refer patients to appropriate serv-
ices. It protects women from the hor-
rors of ‘‘date-rape’’ drugs by placing
the drug Rohypnol in Federal Schedule
1—the strictest level of federal drug
penalties and controls. It improves pro-
tections for older women, women with
disabilities, and women on college
campuses.

With VAWA II, we are taking the
next crucial steps to help keep Amer-
ican women and children safe. I com-
mend NOW Legal Defense and Edu-
cation Fund for its leadership on this
issue, and the many organizations that
have fought to protect and to provide
services for battered women and their
children. I urge my colleagues to sup-
port this important legislation.∑
∑ Ms. MIKULSKI. Mr. President, I am
honored to rise today as an original co-
sponsor of the Violence Against Women
Act II. I commend Senator BIDEN for
his hard work on this continuing effort
to combat violence against women. I
believe we are making great progress
as a nation to make our streets and our
world safer by cracking down on vio-
lent crime. This new law represents the

continuing Federal effort to deal with
these crucial issues. I am encouraged
by the bipartisan support for this bill.
Protecting the lives of women and chil-
dren should not be a partisan issue.
Both Democrat and Republican mem-
bers of the United States Senate are
taking a solid stand against the dis-
graceful and cowardly crime of domes-
tic violence.

Mr. President, I strongly support this
important legislation for three reasons.
First, this bill continues the fight for a
safer world by providing new and con-
tinuing grants to improve the criminal
justice system’s protections for women
and children. Second, it provides im-
portant training for those involved in
the response to citizens abused by do-
mestic violence. Third it expands and
strengthens the services available to
victims of violence.

The Violence Against Women Act II
is a big step forward in the effort to
keep women, children and communities
safe. One of the most critical compo-
nents of this bill is the reauthorization
of the STOP Grant funds for vital pro-
grams in our states. This allows the
states to obtain the money they need
to create and mobilize effective strate-
gies against violence. In my state of
Maryland, the Lieutenant Governor
and Attorney General of Maryland cre-
ated the Family Violence Council to
find ways to reduce and prevent family
violence. With the STOP Grant funds
Maryland received through the 1994 Vi-
olence Against Crime Act, the Council
has been able to effectively assist a
statewide initiative against crime.
This money has been used to help
Maryland develop policies and proce-
dures against domestic violence. It has
been used to ensure the development of
the best possible laws to protect vic-
tims and hold abusers accountable. We
have coordinated community programs
that protect victims. We have made ef-
forts to break the cycle of violence be-
tween generations. And we have stood
together as citizens of Maryland and
said that violence against women is
something we cannot and will not tol-
erate.

Second, this legislation provides the
authorization for money to train peo-
ple to respond to domestic abuse. It
amends the STOP and Pro-Arrest
grants and makes states and local
courts specifically eligible for funding.
These are the same programs that
brought police and prosecutors into the
loop of personnel who combat violence
toward women. The bill we are intro-
ducing today takes the next vital step.
It expressly targets funds to the courts
and helps engage them in the fight
against domestic violence. By educat-
ing judicial staff and officers of the
court about the special issues raised by
violence against women, we completed
the circle of people who must work in
partnerships to end these crimes.
Judges and officers are often the first
people a victim will meet in the crimi-
nal system when seeking legal inter-
vention. The judicial staff are the ones
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who can set the stage for whether or
not a victim will proceed with her
claim. This legislation ensures that all
personnel in the criminal justice sys-
tem are educated and trained to handle
cases of domestic violence. This en-
sures that the proper support, services
and protection are available to those
who need it most.

Finally, I support this bill because of
the services it provides for the victims
of these destructive crimes. In 1992, we
witnessed a national travesty. In 1992
the National Domestic Violence Hot-
line went out of business. Not because
there was no domestic violence. At
that time, the hotline averaged 7.5
calls an hour, 180 calls a day and 65,520
calls a year. The hotline went out of
business because it had no funding.
That means lives were lost because our
citizens had an emergency hotline
number that no longer worked. That
means more children were beaten and
murdered every day who might have
been able to get the help they needed.
That means the federal government
was not meeting its duty to stop the
deadly cycle of violent crime.

We cannot and must not allow this to
happen again. That is why in 1994 we
included a new provision in the law to
authorize grants to revive the national
hotline. That is why today we are now
increasing and extending authoriza-
tions to meet the growing demands on
the Hotline. Today any woman or child
with access to a telephone can dial 1–
800–799–SAFE and get the help they ur-
gently need from a qualified and in-
formed professional.

Domestic violence in this country
was ignored for far too long before we
passed the first Violence Against
Women Act. Annually, at least 2 mil-
lion children and 2 to 4 million women
are abused by the people closest to
them. These statistics truly send home
a very strong message: The most vul-
nerable members of our society have
historically not been served by our
government. These alarming crime
rates resound loudly and should be
heard by every legislator elected to
Congress.

We must remain keenly aware of the
fact that four women a day are killed
at the hands of their batterer. That
fifty-seven percent of children under 12
who are murdered are killed by a par-
ent. That every fifteen seconds a
woman is beaten by her husband or
boyfriend. The Violence Against
Women Act II will continue the effort
to combat this violence toward women.
The time is now to act and to continue
our fight. No woman should live in fear
that any person will get away with
hurting her or her children. I have
stated in the past that if you intend to
harm a woman that you better stay out
of my state of Maryland. I strongly en-
courage every single member of the
Senate to not only vote for, but to ac-
tively support this crucial legislation.∑
∑ Mr. WELLSTONE. Mr. President, I
rise today as a proud co-sponsor of this
Violence Against Women Act. I was a

co-sponsor of the original Violence
Against Women Act of 1994 and will
work hard to see this Violence Against
Women Act pass as well. As you well
know my wife Sheila and I do a lot of
work trying to reduce violence in
homes. That is a big priority for us.
And the passage of the 1994 Violence
Against Women Act was a first big step
and an historical occasion.

It was the culmination of over twen-
ty-five years of hard work by local and
national organizations. It was an ac-
knowledgment that this kind of vio-
lence within families is everybody’s
business. It was the public recognition
that for all too many women the home,
rather than being a safe place is a very
dangerous place. And finally it sent a
clear message that violence against
women was a crime that would not be
tolerated. It sent a clear message that
we as a nation were committed to end-
ing violence against women. At that
time we thought we were introducing a
comprehensive bill to end violence
against women. We have learned a
great deal since the passage of the first
Act and with that knowledge we know
we can and must do better. We have
also learned that violence against
women is multi-faceted problem that
must be addressed in many ways. While
the first Act provided important fund-
ing to improve services to abused
women and improve the criminal jus-
tice system, the statistics show we
must do more. In my own state of Min-
nesota, at least 17 women were killed
in 1997 by their intimate partners. In
that same year, over 4,000 women and
over 5,000 children used domestic vio-
lence shelters in my state. I am sure
that the provisions provided in VAWA
allowed so many women to be served. I
am sure that the provision in WAVA
allowed law enforcement, in my state
and across the country, to better ad-
dress cases of domestic abuse. But now
we must broaden our approach to this
critical problem.

And so today we introduce the Vio-
lence Against Women Act II. This leg-
islation not only reauthorizes and im-
proves the initial commitment set
forth in VAWA, but also addresses the
impact of violence against women in
areas of child visitation, sexual assault
prevention, insurance discrimination,
as well as violence in the workplace
and on campuses. The initiatives in
this bill, as I’m sure my colleague JOE
BIDEN will attest, were developed as
part of a collaborative effort with re-
searchers, advocates and service pro-
viders alike. Seeing the problems that
victims face on a daily basis, they have
helped us to develop legislation that
will assist women who have been vic-
tims of violence.

I have worked hard at addressing the
severe economic consequences of do-
mestic abuse on working women and
am proud to say that VAWA II includes
provisions to ensure access to family
and medical leave coverage. With the
passage of this Act women will be al-
lowed to be absent from work so that

they can deal with the domestic vio-
lence in their lives. Under this legisla-
tion victims of abuse could use family
and medical leave to attend court hear-
ings and go to appointments with
health care providers. In addition this
legislation specifies that unemploy-
ment compensation should be provided
if employment is terminated due to do-
mestic abuse. If a woman loses her job
because of the abuse she is experienc-
ing in her home then she will be as-
sured access to unemployment com-
pensation. In other words, this legisla-
tion addresses the fact that the cycle
of violence will not be interrupted un-
less victims of abuse are assured of eco-
nomic security and independence.

Another facet of domestic violence
that has been recognized since the pas-
sage of the 1994 Violence Against
Women Act is the discrimination that
victims of abuse face. I have worked
hard at ending discrimination by insur-
ance companies against victims of
abuse and am proud to be able to say
that this issue is well addressed in
VAWA II. After years of work by advo-
cates, encouraging women to come for-
ward and report their abuse, we now
find that they are being discriminated
against based on their status as vic-
tims of that abuse. We all know that
denying women access to insurance
they need to foster their mobility out
of an abusive situation must be
stopped. Under this legislation insur-
ance companies could no longer dis-
criminate against victims of abuse in
any line of insurance.

And finally, I would just like to men-
tion the provision to provide safe ha-
vens for children. It is time we address
the danger that children and victims of
abuse are subjected to during visita-
tion sessions with former partners. Let
us stop further violence from occurring
by providing safe centers for children
who are members of families in which
violence is a problem. These centers
will provide a safe environment in
which children can visit with their par-
ents without risk of being exposed to
violence in the context of their family
relationships. These centers will also
save the lives of mothers by providing
secure and supervised environments
where they can drop off their children
to visit with their abusers. Stopping
the cycle of violence means providing
safe places for women and children in-
side and outside the home.

While we worked hard in the first Vi-
olence Against Women Act to make
streets and homes safer for women by
investing in law enforcement initia-
tives, we have learned that a woman’s
safety is dependent on her ability to
achieve economic as well as physical
security. The measures that I have
mentioned are only some of the pieces
that show the comprehensive nature of
this bill. It is a reflection of what we
have learned and the acknowledgment
that we can and must do better. The
Violence Against Women Act II is an
impressive piece of legislation that de-
serves serious attention in this Con-
gress. I look forward to the hearings
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and debates on this bill and look for-
ward to working on and seeing it pass.∑

By Mr. SMITH of Oregon:
S. 2111. A bill to establish the condi-

tions under which the Bonneville
Power Administration and certain Fed-
eral agencies may enter into a memo-
randum of agreement concerning man-
agement of the Columbia/Snake River
Basin, to direct the Secretary of the
Interior to appoint an advisory com-
mittee to make recommendations re-
garding activities under memorandum
of understanding, and for other pur-
poses; to the Committee on Energy and
Natural Resources.

COLUMBIA RIVER AND SNAKE RIVER
LEGISLATION

∑ Mr. SMITH of Oregon. Mr. President,
today I am introducing legislation to
establish the conditions under which
certain Federal agencies may enter
into a memorandum of agreement with
non-federal entities concerning man-
agement of the Columbia River and
Snake River Basin in the States of
Idaho, Montana, Oregon, and Washing-
ton.

This bill is not an endorsement of the
draft Three Sovereigns agreement, but
arises from ongoing concerns I have
about the proposal. The livelihoods of
many Northwest residents are at stake
in upcoming decisions about Columbia
River operations, and they deserve a
voice in this process.

The bill formalizes public input to
federal agencies involved in the pro-
posed ‘‘Three Sovereigns’’ agreement,
or any similar agreement, by creating
an advisory committee representing:
local governments; customers of the
Bonneville Power Administration; up-
stream ports; fishing interests; ship-
pers; irrigators; environmentalists; for-
est land owners and grazers. This com-
mittee will advise the federal agencies
on matters to be addressed under the
agreement, including the economic and
social impacts of any proposed rec-
ommendations.

Currently, two significantly different
drafts of a ‘‘Memorandum of Agree-
ment for Three Sovereigns’ Governance
of the Columbia River Basin Eco-
system’’ are out for public comment.
However, the public comment process
was so ill-defined initially that I had to
write one of the chief proponents of the
agreement to request that this process
be better defined. Further, it has been
reported to me that at the public meet-
ing held in Pendleton, Oregon, on the
draft agreement, there was no clerk re-
porter to record people’s comments in
detail. This has not given those who
depend on the river system much con-
fidence in their ability to provide input
into any forum established under a
Three Sovereigns’ agreement.

Developing a successful regional so-
lution to management of the Columbia/
Snake River system will involve a
broad range of stakeholders. While not
a perfect model, the 1994 Bay-Delta Ac-
cord in California has been successful,
in large part, because the water users

and environmental groups were parties
to the Accord. The bill would not, how-
ever, require changes in the draft
memorandum of agreement itself, or
impose conditions on the states or the
tribes. But it is appropriate for the
Congress to establish certain condi-
tions for federal participation in any
such agreement.

In addition to establishing this advi-
sory committee, the bill requires each
federal agency that is a signatory to
the Three Sovereigns’ agreement to
publish and make available to the pub-
lic, including over the Internet, all sci-
entific data used to formulate rec-
ommendations and all methodologies
used to prepare cost-benefit analyses.

The bill also provides a mechanism
to resolve disputes among federal agen-
cies involved in the Three Sovereigns’
agreement. The Director of the Office
of Management and Budget will des-
ignate an official who, at the request of
a non-federal party to the agreement,
will have the authority to reconcile
differences between the federal agen-
cies on any issue before the Three
Sovereigns. In this manner, the non-
federal signatories are not caught be-
tween differing federal agencies.

The Three Sovereigns’ agreement, if
signed, would establish a process that
is very similar to the statutory obliga-
tions of the Northwest Power Planning
Council with respect to fish and wild-
life recommendations. Therefore, the
bill requires the Council to report to
the Congress annually on how the rec-
ommendations on fish and wildlife ac-
tivities under any agreement would be
coordinated and reconciled with the
Council’s statutory responsibilities.

Finally, to enhance budget coordina-
tion among federal agencies regardless
of whether an agreement is entered
into, the bill requires that the Presi-
dent’s annual budget proposal include a
cross-cut budget showing proposed
spending for activities in the basin by
the federal agencies.

I urge my colleagues to support this
legislation, and to support stakeholder
involvement in the development of a
regional solution to Columbia and
Snake River issues.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2111
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. DEFINITIONS.

In this Act:
(1) ADVISORY COMMITTEE.—The term ‘‘advi-

sory committee’’ means the advisory com-
mittee established by the Secretary under
section 2(b).

(2) COLUMBIA/SNAKE RIVER BASIN.—The term
‘‘Columbia/Snake River Basin’’ means the
basin of the Columbia River and Snake River
in the States of Idaho, Montana, Oregon, and
Washington.

(3) COUNCIL.—The term ‘‘Council’’ means
the Pacific Northwest Electric Power and

Conservation Planning Council established
under the Pacific Northwest Electric Power
and Conservation Planning Act (16 U.S.C. 839
et seq.).

(4) FEDERAL AGENCY.—The term ‘‘Federal
agency’’ means—

(A) the Bonneville Power Administration
in the Department of Energy;

(B) the Bureau of Land Management, Bu-
reau of Reclamation, United States Fish and
Wildlife Service, and the Bureau of Indian
Affairs in the Department of the Interior;

(C) the National Marine Fisheries Service
in the Department of Commerce;

(D) the Army Corps of Engineers in the de-
partment of the Army;

(E) the Forest Service and the Natural Re-
source Conservation Service in the Depart-
ment of Agriculture; and

(F) the Environmental Protection Agency.
(5) MEMORANDUM OF UNDERSTANDING.—The

term ‘‘memorandum of understanding’’
means any written or unwritten agreement
between or among 1 or more of the Federal
agencies and 1 or more State or local govern-
ment agencies, 1 or more Indian tribes, or 1
or more private persons or entities—

(A) concerning the manner in which any
authority of a Federal agency under any law
is to be exercised within the Columbia/Snake
River Basin; or

(B) for the purpose of formulating rec-
ommendations concerning the manner in
which any such authority should be exer-
cised.

(6) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior.
SEC. 2. CONDITIONS ON MEMORANDUM OF UN-

DERSTANDING.
(a) IN GENERAL.—The Bonneville Power Ad-

ministration or any other Federal agency,
acting individually or with 1 or more of the
other Federal agencies, shall not enter into
or implement a memorandum of understand-
ing unless all of the conditions stated in this
section are met.

(b) ADVISORY COMMITTEE.—
(1) ESTABLISHMENT.—The Secretary shall

establish an advisory committee under the
Federal Advisory Committee Act (5 U.S.C.
App.) to advise the Federal agencies with re-
spect to matters to be addressed under any
memorandum of understanding, including
the economic and social impacts of proposed
activities or recommendations.

(2) MEMBERSHIP.—The advisory committee
shall be composed of—

(A) 1 representative of the large industrial
customers served directly by the Bonneville
Power Administration;

(B) 1 representative of the preference
power customers that purchase power from
the Bonneville Power Administration;

(C) 1 representative of non-Federal utili-
ties that have hydropower generation on the
Columbia River or Snake River;

(D) 1 irrigator that receives water diverted
from a Federal water project on the Snake
River;

(E) 1 irrigator that receives water diverted
from a Federal water project on the Colum-
bia River or a tributary of the Columbia
River (other than a tributary that is also a
tributary of the Snake River);

(F) 1 private forest land owner;
(G) 1 representative of the commercial

fishing industry;
(H) 1 representative of the sport fishing in-

dustry;
(I) 1 representative of the environmental

community;
(J) 1 representative of a river port up-

stream of Bonneville Dam;
(K) 1 representative of shippers that ship

from places upstream of any lock on the Co-
lumbia River;

(L) 1 representative of persons that hold
Federal grazing permits; and



CONGRESSIONAL RECORD — SENATE S5333May 21, 1998
(M) 1 representative of county govern-

ments from each of the States of Oregon,
Washington, Idaho, and Montana.

(3) MANNER OF APPOINTMENT.—The mem-
bers of the advisory committee shall be ap-
pointed by the Secretary of the Interior from
among persons nominated by the Governors
of the States of Idaho, Montana, Oregon, and
Washington.

(4) CHAIRPERSON.—At the first meeting of
the advisory committee, the members shall
select 1 of the members to serve as chair-
person, on a simple majority vote.

(5) COMPENSATION.—A member of the advi-
sory committee shall serve without com-
pensation, but shall be reimbursed for travel,
subsistence, and other necessary expenses in-
curred in the performance of duties of the
advisory committee.

(6) SUPPORT.—The Secretary shall—
(A) provide such office space, furnishings

and equipment as may be required to enable
the advisory committee to perform its func-
tions; and

(B) furnish the advisory committee with
such staff, including clerical support, as the
advisory committee may require.

(7) OPPORTUNITY TO FORMULATE AND
PRESENT VIEWS.—The advisory committee
shall be afforded a reasonable opportunity
to—

(A) attend each meeting convened under
the memorandum of understanding; and

(B) formulate and present its views on each
matter addressed at the meeting.

(8) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out the activities of the advisory com-
mittee a total of $1,000,000 during the period
in which the advisory committee is in exist-
ence.

(9) TERMINATION.—The advisory committee
shall terminate on termination of the memo-
randum of understanding.

(c) RECONCILIATION OF DIFFERENCES.—The
Director of the Office of Management and
Budget shall designate an official who, at the
request of a non-Federal party to any memo-
randum of understanding, shall have author-
ity to reconcile differences between the Fed-
eral agencies on any issue relating to activi-
ties addressed under the memorandum of un-
derstanding.

(d) PUBLIC AVAILABILITY OF DATA AND
METHODOLOGIES.—Each Federal agency shall
publish and make available to the public,
through use of the Internet and by other
means—

(1) all scientific data that are prepared by
or made available to the Federal agency for
use for the purpose of formulating rec-
ommendations regarding any matter ad-
dressed under any memorandum of under-
standing; and

(2) all methodologies that are prepared by
or made available to the Federal agency for
the purpose of assessing the cost or benefit
of any activity addressed under any memo-
randum of understanding.

(e) REPORTING BY THE COUNCIL.—
(1) IN GENERAL.—Not later than 30 days be-

fore the beginning of each fiscal year, the
Council shall submit to Congress a report
that describes how the recommendations on
fish and wildlife activities under any memo-
randum of understanding during the fiscal
year will be reconciled and coordinated with
activities of the Council under the Pacific
Northwest Electric Power and Conservation
Planning Act (16 U.S.C. 839 et seq.).

(2) COOPERATION.—Each Federal agency
that is a party to a memorandum of under-
standing shall provide the Council such in-
formation and cooperation as the Council
may request to enable the Council to make
determinations necessary to prepare a report
under paragraph (1).

SEC. 3. BUDGET INFORMATION.
(a) IN GENERAL.—The President shall in-

clude in each budget of the United States
Government for a fiscal year submitted
under section 1105 of title 31, United States
Code, a separate section that states for each
Federal agency the amount of budget au-
thority and outlays proposed to be expended
in the Columbia/Snake River Basin (includ-
ing a pro rata share of overhead expenses) for
the fiscal year.

(b) ITEMIZATION.—The statement of budget
authority and outlays for the Columbia/
Snake River Basin under subsection (a) for
each Federal agency shall be stated in the
same degree of specificity for each category
of expense as in the statement of budget au-
thority and outlays for the entire Federal
agency elsewhere in the budget.∑

f

ADDITIONAL COSPONSORS

S. 249

At the request of Mr. D’AMATO, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 249, a bill to require that
health plans provide coverage for a
minimum hospital stay for
mastectomies and lymph node dissec-
tion for the treatment of breast cancer,
coverage for reconstructive surgery fol-
lowing mastectomies, and coverage for
secondary consultations.

S. 442

At the request of Mr. WYDEN, the
name of the Senator from Virginia (Mr.
WARNER) was added as a cosponsor of S.
442, a bill to establish a national policy
against State and local government in-
terference with interstate commerce
on the Internet or interactive com-
puter services, and to exercise Congres-
sional jurisdiction over interstate com-
merce by establishing a moratorium on
the imposition of exactions that would
interfere with the free flow of com-
merce via the Internet, and for other
purposes.

S. 766

At the request of Ms. SNOWE, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 766, a bill to require equi-
table coverage of prescription contra-
ceptive drugs and devices, and contra-
ceptive services under health plans.

S. 831

At the request of Mr. SHELBY, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 831, a bill to amend chapter 8
of title 5, United States Code, to pro-
vide for congressional review of any
rule promulgated by the Internal Reve-
nue Service that increases Federal rev-
enue, and for other purposes.

S. 971

At the request of Mr. LAUTENBERG,
the name of the Senator from Califor-
nia (Mrs. BOXER) was added as a co-
sponsor of S. 971, a bill to amend the
Federal Water Pollution Control Act to
improve the quality of coastal recre-
ation waters, and for other purposes.

S. 1037

At the request of Mr. DODD, the name
of the Senator from California (Mrs.
BOXER) was added as a cosponsor of S.

1037, a bill to amend the Internal Reve-
nue Code of 1986 to establish incentives
to increase the demand for and supply
of quality child care, to provide incen-
tives to States that improve the qual-
ity of child care, to expand clearing-
house and electronic networks for the
distribution of child care information,
to improve the quality of child care
provided through Federal facilities and
programs, and for other purposes.

S. 1334

At the request of Mr. BOND, the name
of the Senator from Louisiana (Ms.
LANDRIEU) was added as a cosponsor of
S. 1334, a bill to amend title 10, United
States Code, to establish a demonstra-
tion project to evaluate the feasibility
of using the Federal Employees Health
Benefits program to ensure the avail-
ability of adequate health care for
Medicare-eligible beneficiaries under
the military health care system.

S. 1351

At the request of Mr. BURNS, the
names of the Senator from Alabama
(Mr. SHELBY) and the Senator from
Idaho (Mr. CRAIG) were added as co-
sponsors of S. 1351, a bill to amend the
Sikes Act to establish a mechanism by
which outdoor recreation programs on
military installations will be acces-
sible to disabled veterans, military de-
pendents with disabilities, and other
persons with disabilities.

S. 1529

At the request of Mr. KENNEDY, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 1529, a bill to enhance Federal
enforcement of hate crimes, and for
other purposes.

S. 1645

At the request of Mr. ABRAHAM, the
name of the Senator from Montana
(Mr. BURNS) was added as a cosponsor
of S. 1645, a bill to amend title 18,
United States Code, to prohibit taking
minors across State lines to avoid laws
requiring the involvement of parents in
abortion decisions.

S. 1727

At the request of Mr. LEAHY, the
name of the Senator from Missouri
(Mr. ASHCROFT) was added as a cospon-
sor of S. 1727, a bill authorize the com-
prehensive independent study of the ef-
fects on trademark and intellectual
property rights holders of adding new a
generic top-level domains and related
dispute resolution procedures.

S. 1759

At the request of Mrs. MURRAY, her
name was added as a cosponsor of S.
1759, a bill to grant a Federal charter
to the American GI Forum of the
United States.

S. 1862

At the request of Mr. DEWINE, the
name of the Senator from New Hamp-
shire (Mr. GREGG) was added as a co-
sponsor of S. 1862, a bill to provide as-
sistance for poison prevention and to
stabilize the funding of regional poison
control centers.

S. 2001

At the request of Mr. MURKOWSKI, the
name of the Senator from Oklahoma
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(Mr. INHOFE) was added as a cosponsor
of S. 2001, a bill to amend the Indian
Health Care Improvement Act to make
permanent the demonstration program
that allows for direct billing of medi-
care, medicaid, and other third party
payors, and to expand the eligibility
under such program to other tribes and
tribal organizations.

S. 2007

At the request of Mr. COCHRAN, the
name of the Senator from Wyoming
(Mr. ENZI) was added as a cosponsor of
S. 2007, a bill to amend the false claims
provisions of chapter 37 of title 31,
United States Code.

S. 2022

At the request of Mr. DEWINE, the
names of the Senator from Ohio (Mr.
GLENN), and the Senator from South
Dakota (Mr. JOHNSON) were added as
cosponsors of S. 2022, a bill to provide
for the improvement of interstate
criminal justice identification, infor-
mation, communications, and
forensics.

S. 2044

At the request of Mr. KENNEDY, the
name of the Senator from Minnesota
(Mr. WELLSTONE) was added as a co-
sponsor of S. 2044, a bill to assist urban
and rural local education agencies in
raising the academic achievement of
all of their students.

S. 2070

At the request of Mr. DEWINE, the
name of the Senator from Maine (Ms.
COLLINS) was added as a cosponsor of S.
2070, a bill to provide for an Under-
ground Railroad Educational and Cul-
tural Program.

S. 2077

At the request of Mr. FORD, the name
of the Senator from Nevada (Mr. REID)
was added as a cosponsor of S. 2077, a
bill to maximize the national security
of the United States and minimize the
cost by providing for increased use of
the capabilities of the National Guard
and other reserve components of the
United States; to improve the readi-
ness of the reserve components; to en-
sure that adequate resources are pro-
vided for the reserve components; and
for other purposes.

SENATE CONCURRENT RESOLUTION 80

At the request of Ms. MOSELEY-
BRAUN, the name of the Senator from
North Dakota (Mr. CONRAD) was added
as a cosponsor of Senate Concurrent
Resolution 80, a concurrent resolution
urging that the railroad industry, in-
cluding rail labor, management and re-
tiree organization, open discussions for
adequately funding an amendment to
the Railroad Retirement Act of 1974 to
modify the guaranteed minimum bene-
fit for widows and widowers whose an-
nuities are converted from a spouse to
a widow or widower annuity.

SENATE CONCURRENT RESOLUTION 82

At the request of Mrs. MURRAY, her
name was added as a cosponsor of Sen-
ate Concurrent Resolution 82, a concur-
rent resolution expressing the sense of
Congress concerning the worldwide

trafficking of persons, that has a dis-
proportionate impact on women and
girls, and is condemned by the inter-
national community as a violation of
fundamental human rights.

SENATE CONCURRENT RESOLUTION 97

At the request of Mrs. MURRAY, her
name was added as a cosponsor of Sen-
ate Concurrent Resolution 97, a concur-
rent resolution expressing the sense of
Congress concerning the human rights
and humanitarian situation facing the
women and girls of Afghanistan.

SENATE RESOLUTION 188

At the request of Mr. MOYNIHAN, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of Senate Resolution 188, a resolu-
tion expressing the sense of the Senate
regarding Israeli membership in a
United Nations regional group.

SENATE RESOLUTION 192

At the request of Mr. BIDEN, the
name of the Senator from Montana
(Mr. BAUCUS) was added as a cosponsor
of Senate Resolution 192, a resolution
expressing the sense of the Senate that
institutions of higher education should
carry out activities to change the cul-
ture of alcohol consumption on college
campuses.

f

SENATE CONCURRENT RESOLU-
TION 98—PROVIDING FOR A CON-
DITIONAL ADJOURNMENT OR RE-
CESS OF THE SENATE AND
HOUSE OF REPRESENTATIVES

Mr. GREGG (for Mr. LOTT) submitted
the following concurrent resolution;
which was considered and agreed to:

S. CON RES. 98

Resolved by the Senate (the House of Rep-
resentatives concurring), That when the Sen-
ate recesses or adjourns at the close of busi-
ness on Thursday, May 21, 1998, Friday, May
22, 1998, Saturday, May 23, 1998, or Sunday,
May 24, 1998, pursuant to a motion made by
the Majority Leader or his designee in ac-
cordance with this concurrent resolution, it
stand recessed or adjourned until noon on
Monday, June 1, 1998, or until such time on
that day as may be specified by the Majority
Leader or his designee in the motion to re-
cess or adjourn, or until noon on the second
day after Members are notified to reassemble
pursuant to section 2 of this concurrent reso-
lution, whichever occurs first; and that when
the House adjourns on the legislative day of
Friday, May 22, 1998, or Saturday, May 23,
1998, pursuant to a motion made by the Ma-
jority Leader or his designee in accordance
with this concurrent resolution, it stand ad-
journed until 2:00 p.m. on Wednesday, June 3,
1998, or until noon on the second day after
Members are notified to reassemble pursuant
to section 2 of this concurrent resolution,
whichever occurs first.

SEC. 2. The Majority Leader of the Senate
and the Speaker of the House, acting jointly
after consultation with the Minority Leader
of the Senate and the Minority Leader of the
House, shall notify the Members of the Sen-
ate and House, respectively, to reassemble
whenever, in their opinion, the public inter-
est shall warrant it.

SENATE RESOLUTION 233—TO AU-
THORIZE TESTIMONY AND DOCU-
MENT PRODUCTION AND REP-
RESENTATION OF SENATE EM-
PLOYEES

Mr. LOTT (for himself and Mr.
DASCHLE) submitted the following reso-
lution; which was considered and
agreed to:

S. Res. 233

Whereas, in the case of People v. James Eu-
gene Arenas, Case No. 98F2403, pending in the
Municipal Court for Fresno, California, testi-
mony and document production have been
requested from Kelly Gill, an employee on
the staff of Senator Barbara Boxer;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§ 288b(a) and 288c(a)(2), the
Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony or
the production of documents relating to
their official responsibilities;

Whereas, by the privileges of the Senate of
the United Stats and Rule XI of the Standing
Rules of the Senate, no evidence under the
control or in the possession of the Senate
may, by the judicial process, be taken from
such control or possession but by permission
of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate: Now,
therefore, be it

Revolved, That Kelly Gill, and any other
employee from whom testimony or docu-
ment production may be required, are au-
thorized to testify and produce documents in
the case of People v. James Eugene Arenas, ex-
cept concerning matters for which a privi-
lege should be asserted.

SEC. 2. That the Senate Legal Counsel is
authorized to represent Kelly Gill, and any
other employee from whom testimony or
document production may be required, in
connection with People v. James Eugene Are-
nas

f

SENATE RESOLUTION 234—TO
HONOR STUART BALDERSON

Mr. STEVENS (for himself, Mr. LOTT,
Mr. DASCHLE, Mr. BYRD, and Mr. WAR-
NER): submitted the following resolu-
tion; which was considered and agreed
to:

S. RES. 234

Resolved, That Stuart Balderson is named
Financial Clerk Emeritus of the United
States Senate.

SEC. 2. That Rule XXIII is amended by add-
ing after ‘‘Parliamentarian Emeritus;; the
following ‘‘and the Financial Clerk Emeri-
tus.’’

f

AMENDMENTS SUBMITTED

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

SMITH AMENDMENT NO. 2435

(Ordered to lie on the table.)
Mr. SMITH of Oregon submitted an

amendment intended to be proposed by
him to the bill (S. 1415) to reform and
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restructure the processes by which to-
bacco products are manufactured, mar-
keted, and distributed, to prevent the
use of tobacco products by minors, to
redress the adverse health effects of to-
bacco use, and for other purposes; as
follows:

On page 182, strike lines 11 through 23, and
insert the following:

(b) ANNUAL PAYMENTS.—Each calendar
year beginning after the required payment
date under subsection (a)(3) the participating
tobacco product manufacturers shall make
total payments into the Fund for each cal-
endar year in the following applicable base
amounts, subject to adjustment as provided
in paragraph (4) and section 403:

(1) For year 1—$14,400,000,000;
(2) For year 2, an amount equal to the

product of $1.00 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(3) For year 3, an amount equal to the
product of $1.50 and the total number of
units of tobacco products that were sold in
the United States in the previous year.

(4) For year 4, and each subsequent year,
an amount equal to the amount paid in the
prior year, multiplied by a ratio in which the
numerator is the number of units of tobacco
products sold in the prior year and the de-
nominator is the number of units of tobacco
products sold in the year before the prior
year, adjusted in accordance with section
403.

Beginning on page 192, strike line 6 and all
that follows through line 23 on page 199, and
insert the following:
SEC. 451. ALLOCATION ACCOUNTS.

(a) STATE LITIGATION SETTLEMENT AC-
COUNT.—

(1) IN GENERAL.—There is established with-
in the Trust Fund a separate account, to be
known as the State Litigation Settlement
Account. Of the net revenues credited to the
Trust Fund under section 401(b)(1) for each
fiscal year, 10 percent of the amounts des-
ignated for allocation under the settlement
payments shall be allocated to this account.
Such amounts shall be reduced by the addi-
tional estimated Federal expenditures that
will be incurred as a result of State expendi-
tures under section 452, which amounts shall
be transferred to the miscellaneous receipts
of the Treasury.

(2) APPROPRIATION.—Amounts so calculated
are hereby appropriated and available until
expended and shall be available to States for
grants authorized under this Act.

(3) DISTRIBUTION FORMULA.—The Secretary
of the Treasury shall consult with the Na-
tional Governors Association, the National
Association of Attorneys General, and the
National Conference of State Legislators on
a formula for the distribution of amounts in
the State Litigation Settlement Account
and report to the Congress within 90 days
after the date of enactment of this Act with
recommendations for implementing a dis-
tribution formula.

(4) USE OF FUNDS.—A State may use
amounts received under this subsection as
the State determines appropriate, consistent
with the other provisions of this Act includ-
ing smoking cessation and related public
health programs.

(5) FUNDS NOT AVAILABLE AS MEDICAID RE-
IMBURSEMENT.—Funds in the account shall
not be available to the Secretary as reim-
bursement of Medicaid expenditures or con-
sidered as Medicaid overpayments for pur-
poses of recoupment.

(b) HEALTH AND HEALTH-RELATED RESEARCH
ALLOCATION ACCOUNT.—

(1) IN GENERAL.— There is established with-
in the trust fund a separate account, to be

known as the Health and Health-Related Re-
search Account. Of the net revenues credited
to the trust fund under section 401(b)(1), 10
percent shall be allocated to this account.

(2) AUTHORIZATION OF APPROPRIATIONS.—
Amounts in the Health and Health-Related
Research Account shall be available to the
extent and in the amounts provided in ad-
vance in appropriations acts, to remain
available until expended, only for the follow-
ing purposes:

(A) For the Centers for Disease Control
under section 1991C of the Public Health
Service Act, as added by this Act, of the
total amounts allocated to this account, not
more than 5 percent shall be used for this
purpose.

(B) For the National Institutes of Health
under section 1991D of the Public Health
Service Act, as added by this Act. Of the
total amounts allocated to this account, not
more than 5 percent shall be used for this
purpose.

(c) FARMERS ASSISTANCE ALLOCATION AC-
COUNT.—

(1) IN GENERAL.— There is established with-
in the trust fund a separate account, to be
known as the Farmers Assistance Account.
Of the net revenues credited to the trust
fund under section 401(b)(1) in each fiscal
year 10 percent shall be allocated to this ac-
count for the first 10 years after the date of
enactment of this Act.

(2) APPROPRIATION.—Amounts allocated to
this account are hereby appropriated and
shall be available until expended for the pur-
poses of section 1012.

(d) MEDICARE PRESERVATION ACCOUNT.—
There is established within the trust fund a
separate account, to be known as the Medi-
care Preservation Account. Of the net reve-
nues credited to the trust fund under section
401(b)(1) in each fiscal year 70 percent, and
all of the revenues credited to the trust fund
under section 401(b)(3), shall be allocated to
this account for the first 10 years after the
date of enactment of this Act. Funds cred-
ited to this account shall be transferred to
the Medicare Hospital Insurance Trust Fund.

GRAMM (AND OTHERS)
AMENDMENT NO. 2436

Mr. GRAMM (for himself, Mr. DOMEN-
ICI, and Mr. FAIRCLOTH) proposed an
amendment to the motion to recommit
proposed by Mr. GRAMM to the bill, S.
1415, supra; as follows:
SEC. 1406. RESOLUTION OF AND LIMITATIONS ON

CIVIL ACTIONS.
(a) STATE ATTORNEY GENERAL ACTIONS.—
(1) PENDING CLAIMS.—With respect to a

State, to be eligible to receive payments
from the State Litigation Settlement Ac-
count, the attorney general for such State
shall resolve any civil action seeking recov-
ery for expenditures attributable to the
treatment of tobacco related illnesses and
conditions that have been commenced by the
State against a tobacco product manufac-
turer, distributor, or retailer that is pending
on the date of enactment of this Act.

(2) FUTURE ACTIONS BASED ON PRIOR CON-
DUCT.—With respect to a State, to be eligible
to receive payments from the State Litiga-
tion Settlement Account, the attorney gen-
eral for such State shall agree that the State
will not commence any new tobacco claim
after the date of enactment of this Act
(other than to enforce the terms of a pre-
vious judgment) that is based on the conduct
of a participating tobacco product manufac-
turer, distributor, or retailer that occurred
prior to the date of enactment of this Act,
seeking recovery for expenditures attrib-
utable to the treatment of tobacco induced
illnesses and conditions against such a par-

ticipating tobacco product manufacturer,
distributor, or retailer.

(3) APPLICATION TO LOCAL GOVERNMENTAL
ENTITIES.—The requirements described in
paragraphs (1) and (2) shall apply to civil ac-
tions commenced by or on behalf of local
governmental entities for the recovery of
costs attributable to tobacco-related ill-
nesses if such localities are within a State
whose attorney general has elected to re-
solve claims under paragraph (1) and enter
into the agreement described in paragraph
(2). Such provisions shall not apply to those
local governmental entities that are within a
State whose attorney general has not re-
solved such claims or entered into such
agreements.

(b) STATE AND LOCAL OPTION FOR ONE-TIME
OPT OUT.—

(1) IN GENERAL.—The Secretary shall estab-
lish procedures under which the attorney
general of a State may, not later than 1 year
after the date of enactment of this Act, elect
not to resolve an action described in sub-
section (a)(1) or not to enter into an agree-
ment under subsection (a)(2). A State whose
attorney general makes such an election
shall not be eligible to receive payments
from the State Litigation Settlement Ac-
count. Procedures under this paragraph shall
permit such a State to make such an elec-
tion on a one-time basis.

(2) EXTENSION.—In the case of a State that
has secured a judgment against a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer in an action described in sub-
section (a)(1) prior to or during the period
described in paragraph (1), and such judg-
ment has been appealed by such manufac-
turer, distributor, or retailer, such period
shall be extended during the pendency of the
appeal and for an additional period as deter-
mined appropriate by the Secretary, not to
exceed one year.

(3) APPLICATION TO CERTAIN STATES.—A
State that has resolved a tobacco claim de-
scribed in subsection (a)(1) with a participat-
ing tobacco product manufacturer, distribu-
tor, or retailer prior to the date of enact-
ment of this Act may not make an election
described in paragraph (1) if, as part of the
resolution of such claim, the State agreed
that the enactment of any national tobacco
settlement legislation would supersede the
provisions of the resolution.

(4) LOCAL GOVERNMENTAL ENTITY OPTION
FOR ONE-TIME OPT OUT.—

(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which the attorney
for a local governmental entity which com-
menced a civil action prior to June 20, 1997,
against a participating tobacco product
manufacturer, distributor, or retailer seek-
ing recovery for expenditures attributable to
the treatment of tobacco related illnesses
and conditions, not later that 1 year after
the date of enactment of this Act, may elect
not to resolve any action described in sub-
section (a)(3). A local governmental entity
whose attorney makes such an election shall
not be eligible to receive payments from the
State Litigation Settlement Account. Proce-
dures under this paragraph shall permit such
a local governmental entity to make such an
election on a one-time basis.

(B) EXTENSION.—In the case of a local gov-
ernmental entity that has secured a judg-
ment against a participating tobacco prod-
uct manufacturer, distributor, or retailer in
a claim described in subsection (a)(3) prior to
or during the period described in subpara-
graph (A), and such judgment has been ap-
pealed by such manufacturer, distributor, or
retailer, such period shall be extended during
the pendency of the appeal and for an addi-
tional period as determined appropriate by
the Secretary, not to exceed one year.
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(C) APPLICATION TO CERTAIN LOCAL GOVERN-

MENTAL ENTITIES.—A local governmental en-
tity that has resolved a claim described in
subsection (a)(3) with a participating to-
bacco product manufacturer, distributor, or
retailer prior to the date of enactment of
this Act may not make an election described
in subparagraph (A) if, as part of the resolu-
tion of such claim, the local governmental
entity agreed that the enactment of any na-
tional tobacco settlement legislation would
supersede the provisions of the resolution.

(c) ADDICTION AND DEPENDENCY CLAIMS;
CASTANO CIVIL ACTIONS.—

(1) ADDICTION AND DEPENDENCE CLAIMS
BARRED.—In any civil action to which this
title applies, no addiction claim or depend-
ence claim may be filed or maintained
against a participating tobacco product
manufacturer.

(2) CASTANO CIVIL ACTIONS.—
(A) IN GENERAL.—The rights and benefits

afforded in section 221 of this Act, and the
various research activities envisioned by this
Act, are provided in settlement of, and shall
constitute a remedy for the purpose of deter-
mining civil liability as to those addiction or
dependence claims asserted in the Castano
Civil Actions. The Castano Civil Actions
shall be dismissed to the extent that they
seek relief in the nature of public programs
to assist addicted smokers to overcome their
addiction or other publicly available health
programs with full reservation of the rights
of individual class members to pursue claims
not based on addiction or dependency in civil
actions in accordance with this Act.

(B) ARBITRATION.—For purposes of award-
ing attorneys fees and expenses for those ac-
tions subject to this subsection, the matter
at issue shall be submitted to arbitration be-
fore one panel of arbitrators. In any such ar-
bitration, the arbitration panel shall consist
of 3 persons, one of whom shall be chosen by
the attorneys of the Castano Plaintiffs’ Liti-
gation Committee who were signatories to
the Memorandum of Understanding dated
June 20, 1997, by and between tobacco prod-
uct manufacturers, the Attorneys General,
and private attorneys, one of whom shall be
chosen by the participating tobacco product
manufacturers, and one of whom shall be
chosen jointly by those 2 arbitrators.

(C) PAYMENT OF AWARDS.—The participat-
ing tobacco product manufacturers shall pay
the arbitration award.

(d) RULES OF CONSTRUCTION.—
(1) POST ENACTMENT CLAIMS.—Nothing in

this title shall be construed to limit the abil-
ity of a government or person to commence
an action against a participating tobacco
product manufacturer, distributor, or re-
tailer with respect to a claim that is based
on the conduct of such manufacturer, dis-
tributor, or retailer that occurred after the
date of enactment of this Act.

(2) NO LIMITATION ON PERSON.—Nothing in
this title shall be construed to limit the
right of a government (other than a State or
local government as provided for under sub-
section (a) and (b)) or person to commence
any civil claim for past, present, or future
conduct by participating tobacco product
manufacturers, distributors, or retailers.

(3) CRIMINAL LIABILITY.—Nothing in this
title shall be construed to limit the criminal
liability of a participating tobacco product
manufacturer, distributor or retailer or its
officers, directors, employees, successors, or
assigns.

(e) DEFINITIONS.—In this section:
(1) PERSON.—The term ‘‘person’’ means an

individual, partnership, corporation, parent
corporation or any other business or legal
entity or successor in interest of any such
person.

(2) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.

At the appropriate place, insert:
SEC. ll. ELIMINATION OF MARRIAGE PENALTY.

(a) IN GENERAL.—Part VII of subchapter B
of chapter 1 of the Internal Revenue Code of
1986 (relating to additional itemized deduc-
tions for individuals) is amended by redesig-
nating section 222 as section 223 and by in-
serting after section 221 the following new
section:
‘‘SEC. 222. DEDUCTION FOR MARRIED COUPLES

TO ELIMINATE THE MARRIAGE PEN-
ALTY.

‘‘(a) IN GENERAL.—In the case of a joint re-
turn under section 6013 for the taxable year,
there shall be allowed as a deduction an
amount equal to the excess (if any) of—

‘‘(1) the sum of the amounts determined
under subparagraphs (B) and (C) of section
63(c)(2) for such taxable year (relating to the
basic standard deduction for a head of a
household and a single individual, respec-
tively), over

‘‘(2) the amount determined under section
63(c)(2)(A) for such taxable year (relating to
the basic standard deduction for a joint re-
turn).

‘‘(b) LIMITATION BASED ON MODIFIED AD-
JUSTED GROSS INCOME.—

‘‘(1) IN GENERAL.—No deduction shall be al-
lowed under subsection (a) if the modified
adjusted gross income of the taxpayer for the
taxable year exceeds $50,000.

‘‘(2) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this subsection, the term
‘modified adjusted gross income’ means ad-
justed gross income determined—

‘‘(A) after application of sections 86, 219,
and 469, and

‘‘(B) without regard to sections 135, 137,
and 911 or the deduction allowable under this
section.

‘‘(3) COST-OF-LIVING ADJUSTMENT.—In the
case of any taxable year beginning in a cal-
endar year after 1999, the $50,000 amount
under paragraph (1) shall be increased by an
amount equal to such dollar amount multi-
plied by the cost-of-living adjustment deter-
mined under section 1(f)(3) for the calendar
year in which the taxable year begins, except
that subparagraph (B) thereof shall be ap-
plied by substituting ‘calendar year 1998’ for
‘calendar year 1992’. If any amount as ad-
justed under this paragraph is not a multiple
of $5,000, such amount shall be rounded to
the next lowest multiple of $5,000.’’

(b) DEDUCTION TO BE ABOVE-THE-LINE.—
Section 62(a) of the Internal Revenue Code of
1986 (defining adjusted gross income) is
amended by adding after paragraph (17) the
following new paragraph:

‘‘(18) DEDUCTION FOR MARRIED COUPLES.—
The deduction allowed by section 222.’’

(c) EARNED INCOME CREDIT PHASEOUT TO
REFLECT DEDUCTION.—Section 32(c)(2) of the
Internal Revenue Code of 1986 (defining
earned income) is amended by adding at the
end the following new subparagraph:

‘‘(C) MARRIAGE PENALTY REDUCTION.—Sole-
ly for purposes of applying subsection
(a)(2)(B), earned income for any taxable year
shall be reduced by an amount equal to the
amount of the deduction allowed to the tax-
payer for such taxable year under section
222.’’

(d) CLERICAL AMENDMENT.—The table of
sections for part VII of subchapter B of chap-
ter 1 of such Code is amended by striking the
item relating to section 222 and inserting the
following new items:

‘‘Sec. 222. Deduction for married couples to
eliminate the marriage penalty.

‘‘Sec. 223. Cross reference.’’

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1998.

DURBIN (AND OTHERS)
AMENDMENT NO. 2437

Mr. DASCHLE (for Mr. DURBIN, for
himself, Mr. DEWINE, Mr. WYDEN, Mr.
CHAFEE, Mr. HARKIN, Ms. COLLINS, Mr.
KENNEDY, Ms. SNOWE, Mr. DASCHLE, Mr.
CONRAD, and Mr. REED) proposed an
amendment to amendment No. 2436
proposed by Mr. GRAMM to the bill, S.
1415, supra; as follows:

In the amendment strike pages 10 through
13 and insert the following:

Subtitle A—Performance Objectives to
Reduce Underage Use

SEC. 201. FINDINGS.
Congress finds the following:
(1) Reductions in the underage use of to-

bacco products are critically important to
the public health.

(2) Achieving this critical public health
goal can be substantially furthered by in-
creasing the price of tobacco products to dis-
courage underage use if reduction targets are
not achieved and by creating financial incen-
tives for manufacturers to discourage youth
from using their tobacco products.

(3) When reduction targets in underage use
are not achieved on an industry-wide basis,
the price increases that will result from an
industry-wide assessment will provide an ad-
ditional deterrence to youth tobacco use.

(4) Manufacturer-specific incentives that
will be imposed if reduction targets are not
met by a manufacturer provide a strong in-
centive for each manufacturer to make all
efforts to discourage youth use of its brands
and insure the effectiveness of the industry-
wide assessments.
SEC. 202. PURPOSES AND GOALS.

(a) PURPOSE.—It is the purpose of this sub-
title to create incentives to achieve reduc-
tions in the percentage of children who use
tobacco products and to ensure that, in the
event that other measures contained in this
Act prove to be inadequate to produce sub-
stantial reductions in tobacco use by minors,
tobacco companies will pay additional as-
sessments. These additional assessments are
designed to lower youth tobacco consump-
tion in a variety of ways, including by trig-
gering further increases in the price of to-
bacco products, by encouraging tobacco com-
panies to work to meet statutory targets for
reductions in youth tobacco consumption,
and by providing support for further reduc-
tion efforts.

(b) GOALS.—As part of a comprehensive na-
tional tobacco control policy, the Secretary,
working in cooperation with State, Tribal,
and local governments and the private sec-
tor, shall take all actions under this Act nec-
essary to ensure that the required perform-
ance objectives for percentage reductions in
underage use of tobacco products set forth in
this title are achieved.
SEC. 203. ANNUAL PERFORMANCE SURVEYS.

(a) ANNUAL PERFORMANCE SURVEY.—Begin-
ning not later than 1999 and annually there-
after the Secretary shall conduct a survey,
in accordance with the methodology in sub-
section (e)(1), to determine for each type of
tobacco product—

(1) the percentage of all children who used
such type of tobacco product within the past
30 days; and

(2) the percentage of children who identify
each brand of each type of tobacco product
as the usual brand of the type smoked or
used within the past 30 days.

(b) USE OF PRODUCT.—A child shall be con-
sidered to have used a manufacturer’s to-
bacco product if the child identifies the man-
ufacturer’s tobacco product as the usual
brand of tobacco product smoked or used by
the child within the past 30 days.
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(c) SEPARATE TYPES OF PRODUCTS.—For

purposes of this subtitle (except as provided
in subsection 205(h)), cigarettes and smoke-
less tobacco shall be considered separate
types of tobacco products.

(d) CONFIDENTIALITY OF DATA.—The Sec-
retary may conduct a survey relating to to-
bacco use involving minors. If the informa-
tion collected in the course of conducting
the annual performance survey results in the
individual supplying the information, or de-
scribed in the information, being identifi-
able, the information may not be used for
any purpose other than the purpose for
which it was supplied unless that individual
(or that individual’s guardian) consents to
its use for such other purposes. The informa-
tion may not be published or released in any
other form if the individual supplying the in-
formation, or described in the information,
is identifiable unless that individual (or that
individual’s guardian) consents to its publi-
cation or release in other form.

(e) METHODOLOGY.—
(1) IN GENERAL.—The survey required by

subsection (a) shall—
(A) be based on a nationally representative

sample of young individuals;
(B) measure use of each type of tobacco

product within the past 30 days;
(C) identify the usual brand of each type of

tobacco product used within the past 30 days;
and

(D) permit the calculation of the actual
percentage reductions in underage use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) based on the point estimates of the
percentage of young individuals reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) from the annual perform-
ance survey.

(2) CRITERIA FOR DEEMING POINT ESTIMATES
CORRECT.—Point estimates under paragraph
(1)(D) are deemed conclusively to be correct
and accurate for calculating actual percent-
age reductions in underage use of a type of
tobacco product (or, in the case of the manu-
facturer-specific surcharge, the use of a type
of the tobacco products of a manufacturer)
for the purpose of measuring compliance
with percent reduction targets and calculat-
ing surcharges provided that the precision of
estimates (based on sampling error) of the
percentage of children reporting use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) is such that the 95 percent con-
fidence interval around such point estimates
is no more than plus or minus 1 percent.

(3) SURVEY DEEMED CORRECT, PROPER, AND
ACCURATE.—A survey using the methodology
required by this subsection is deemed con-
clusively to be proper, correct, and accurate
for purposes of this Act.

(4) SECRETARY MAY ADOPT DIFFERENT METH-
ODOLOGY.—The Secretary by notice and com-
ment rulemaking may adopt a survey meth-
odology that is different than the methodol-
ogy described in paragraph (1) if the different
methodology is at least as statistically pre-
cise as that methodology.

(f) ADDITIONAL MEASURES.—In order to in-
crease the understanding of youth tobacco
product use, the Secretary may, for informa-
tional purposes only, add additional meas-
ures to the survey under subsection (a), con-
duct periodic or occasional surveys at other
times, and conduct surveys of other popu-
lations such as young adults. The results of
such surveys shall be made available to man-
ufacturers and the public to assist in efforts
to reduce youth tobacco use.

(g) TECHNICAL ADJUSTMENTS.—The Sec-
retary may make technical changes in the

manner in which surveys are conducted
under this section so long as adjustments are
made to ensure that the results of such sur-
veys are comparable from year to year.
SEC. 204. PERFORMANCE OBJECTIVES.

(a) BASELINE LEVEL.—The baseline level for
each type of tobacco product, and for each
manufacturer with respect to each type of
tobacco product, is the percentage of chil-
dren determined to have used such tobacco
product in the first annual performance sur-
vey (in 1999).

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—For the purpose of determining
industry-wide non-attainment assessments,
the performance objective for the reduction
of the percentage of children determined to
have used each type of tobacco product is the
percentage in subsection (d) as measured
from the baseline level for such type of to-
bacco product.

(c) PERFORMANCE OBJECTIVES FOR EXISTING
MANUFACTURERS.—Each existing manufac-
turer shall have as a performance objective
the reduction of the percentage of children
determined to have used each type of such
manufacturer’s tobacco products by at least
the percentage specified in subsection (d) as
measured from the baseline level for such
manufacturer for such product.

(d) REQUIRED PERCENTAGE REDUCTIONS.—
The reductions required in this subsection
are as follows:

(1) In the case of cigarettes—
(A) with respect to the third and fourth an-

nual performance surveys, 20 percent;
(B) with respect to the fifth and sixth an-

nual performance surveys, 40 percent;
(C) with respect to the seventh, eighth, and

ninth annual performance surveys, 55 per-
cent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 67 percent.

(2) In the case of smokeless tobacco—
(A) with respect to the third and fourth an-

nual performance surveys, 12.5 percent;
(B) with respect to the fifth and sixth an-

nual performance surveys, 25 percent;
(C) with respect to the seventh, eighth, and

ninth annual performance surveys, 35 per-
cent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 45 percent.

(e) REPORT ON FURTHER REDUCTIONS.—The
Secretary shall report to Congress by the
end of 2006 on the feasibility of further re-
duction in underage tobacco use.

(f) PERFORMANCE OBJECTIVE RELATIVE TO
THE DE MINIMIS LEVEL.—If the percentage of
children determined to have used a type of
the tobacco products of an existing manufac-
turer in an annual performance survey is
equal to or less than the de minimis level,
the manufacturer shall be considered to have
achieved the applicable performance objec-
tive.

(g) PERFORMANCE OBJECTIVES FOR NEW
MANUFACTURERS.—Each new manufacturer
shall have as its performance objective
maintaining the percentage of children de-
termined to have used each type of such
manufacturer’s tobacco products in each an-
nual performance survey at a level equal to
or less than the de minimis level for that
year.

(h) DE MINIMIS LEVEL.—The de minimis
level shall be 1 percent of children for the ap-
plicable year.
SEC. 205. MEASURES TO HELP ACHIEVE THE PER-

FORMANCE OBJECTIVES.
(a) ANNUAL DETERMINATION.—Beginning in

2001, and annually thereafter, the Secretary
shall, based on the annual performance sur-
veys conducted under section 203, determine
if the performance objectives for each type

of tobacco product under section 204 has been
achieved and if each manufacturer has
achieved the applicable performance objec-
tive under section 204. The Secretary shall
publish in the Federal Register such deter-
minations and any appropriate additional in-
formation regarding actions taken under
this section.

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—

(1) INDUSTRY-WIDE NON-ATTAINMENT PER-
CENTAGE.—The Secretary shall determine the
industry-wide non-attainment percentage, if
any, for cigarettes and for smokeless tobacco
for each calendar year.

(2) NON-ATTAINMENT ASSESSMENT FOR CIGA-
RETTES.—For each calendar year in which
the performance objective under section
204(b) is not attained for cigarettes, the Sec-
retary shall assess a surcharge on cigarette
manufacturers as follows:

If the non-attainment
percentage is: The surcharge is:

Not more than 5 per-
centage points $40,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 20 per-
centage points $200,000,000, plus $120,000,000 multiplied by

the non-attainment percentage in excess of 5
but not in excess of 20 percentage points

More than 20 percentage
points $2,000,000,000

(3) NON-ATTAINMENT ASSESSMENT FOR
SMOKELESS TOBACCO.—For each year in which
the performance objective under section
204(b) is not attained for smokeless tobacco,
the Secretary shall assess a surcharge on
smokeless tobacco product manufacturers as
follows:

If the non-attainment
percentage is: The surcharge is:

Not more than 5 per-
centage points $4,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 20 per-
centage points $20,000,000, plus $12,000,000 multiplied by the

non-attainment percentage in excess of 5 but
not in excess of 20 percentage points

More than 20 percentage
points $200,000,000

(4) STRICT LIABILITY; JOINT AND SEVERAL LI-
ABILITY.—Liability for any surcharge im-
posed under this subsection shall be—

(A) strict liability; and
(B) joint and several liability—
(i) among all cigarette manufacturers for

surcharges imposed under paragraph (2); and
(ii) among all smokeless tobacco manufac-

turers for surcharges imposed under para-
graph (3).

(5) SURCHARGE LIABILITY AMONG MANUFAC-
TURERS.—A tobacco product manufacturer
shall be liable under this subsection to one
or more other manufacturers if the plaintiff
tobacco product manufacturer establishes by
a preponderance of the evidence that the de-
fendant tobacco product manufacturer,
through its acts or omissions, was respon-
sible for a disproportionate share of the non-
attainment surcharge as compared to the re-
sponsibility of the plaintiff manufacturer.

(6) EXEMPTIONS FOR SMALL MANUFACTUR-
ERS.—

(A) ALLOCATION BY MARKET SHARE.—The
Secretary shall allocate the assessments
under this subsection according to each man-
ufacturer’s share of the domestic cigarette
or domestic smokeless tobacco market, as
appropriate, in the year for which the sur-
charge is being assessed, based on actual
Federal excise tax payments.

(B) EXEMPTION.—In any year in which a
surcharge is being assessed, the Secretary
shall exempt from payment any tobacco
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product manufacturer with less than 1 per-
cent of the domestic market share for a spe-
cific category of tobacco product unless the
Secretary finds that the manufacturer’s
products are used by underage individuals at
a rate equal to or greater than the manufac-
turer’s total market share for the type of to-
bacco product.

(c) MANUFACTURER-SPECIFIC SURCHARGES.—
(1) IN GENERAL.—If the Secretary deter-

mines that the required percentage reduc-
tion in use of a type of tobacco product has
not been achieved by a manufacturer for a
year, the Secretary shall impose a surcharge
on such manufacturer under this paragraph.

(2) CIGARETTES.—For each calendar year in
which a cigarette manufacturer fails to
achieve the performance objective under sec-
tion 204(c), the Secretary shall assess a sur-
charge on that manufacturer in an amount
equal to the manufacturer’s share of youth
incidence for cigarettes multiplied by the
following surcharge level:

If the non-attainment
percentage for the man-

ufacturer is:
The surcharge level is:

Not more than 5 per-
centage points $80,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 24.1 per-
centage points $400,000,000, plus $240,000,000 multiplied by

the non-attainment percentage in excess of 5
but not in excess of 24.1 percentage points

More than 24.1 percent-
age points $5,000,000,000

(3) SMOKELESS TOBACCO.—For each calendar
year in which a smokeless tobacco product
manufacturer fails to achieve the perform-
ance objective under section 204(c), the Sec-
retary shall assess a surcharge on that man-
ufacturer in an amount equal to the manu-
facturer’s share of youth incidence for
smokeless tobacco products multiplied by
the following surcharge level:

If the non-attainment
percentage for the man-

ufacturer is:
The surcharge level is:

Not more than 5 per-
centage points $8,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 24.1 per-
centage points $40,000,000, plus $24,000,000 multiplied by the

non-attainment percentage in excess of 5 but
not in excess of 24.1 percentage points

More than 24.1 percent-
age points $500,000,000

(4) MANUFACTURER’S SHARE OF YOUTH INCI-
DENCE.—For purposes of this subsection, the
them ‘‘manufacturer’s share of youth inci-
dence’’ means—

(A) for cigarettes, the percentage of all
youth smokers determined to have used that
manufacturer’s cigarettes; and

(B) for smokeless tobacco products, the
percentage of all youth users of smokeless
tobacco products determined to have used
that manufacturer’s smokeless tobacco prod-
ucts.

(5) DE MINIMIS LEVELS.—If a manufacturer
is a new manufacturer or the manufacturer’s
baseline level for a type of tobacco product
is less than the de minimis level, the non-at-
tainment percentage (for purposes of para-
graph (2) or (3)) shall be equal to the number
of percentage points by which the percentage
of children who used the manufacturer’s to-
bacco products of the applicable type exceeds
the de minimis level.

(d) SURCHARGES TO BE ADJUSTED FOR IN-
FLATION.—

(1) IN GENERAL.—Beginning with the fourth
calendar year after the date of enactment of
this Act, each dollar amount in the tables in
subsections (b)(2), (b)(3), (c)(2), and (c)(3)
shall be increased by the inflation adjust-
ment.

(2) INFLATION ADJUSTMENT.—For purposes
of paragraph (1), the inflation adjustment for
any calendar year is the percentage (if any)
by which—

(A) the CPI for the preceding calendar
year; exceeds

(B) the CPI for the calendar year 1998.
(3) CPI.—For purposes of paragraph (2), the

CPI for any calendar year is the average of
the Consumer Price Index for all-urban con-
sumers published by the Department of
Labor.

(4) ROUNDING.—If any increase determined
under paragraph (1) is not a multiple of
$1,000, the increase shall be rounded to the
nearest multiple of $1,000.

(e) METHOD OF SURCHARGE ASSESSMENT.—
The Secretary shall assess a surcharge for a
specific calendar year on or before May 1 of
the subsequent calendar year. Surcharge
payments shall be paid on or before July 1 of
the year in which they are assessed. The Sec-
retary may establish, by regulation, interest
at a rate up to 3 times the prevailing prime
rate at the time the surcharge is assessed,
and additional charges in an amount up to 3
times the surcharge, for late payment of the
surcharge.

(f) BUSINESS EXPENSE DEDUCTION.—In order
to maximize the financial deterrent effect of
the assessments and surcharges established
in this section, any such payment shall not
be deductible as an ordinary and necessary
business expense or otherwise under the In-
ternal Revenue Code of 1986.

(g) PROCEDURES.—In assessing price in-
crease assessments and enforcing other
measures under this section, the Secretary
shall have in place procedures to take into
account the effect that the margin of error
of the annual performance survey may have
on the amounts assessed to or measures re-
quired of such manufacturers.

(h) OTHER PRODUCTS.—The Secretary shall
promulgate regulations establishing per-
formance objectives for the reduction of the
use by children of other products made or de-
rived from tobacco and intended for human
consumption if significant percentages of
children use or begin to use such products
and the inclusion of such products as types
of tobacco products under this subtitle would
help protect the public health. Such regula-
tions shall contain provisions, consistent
with the provisions in this subtitle applica-
ble to cigarettes and smokeless tobacco, for
the application of assessments and sur-
charges to achieve reductions in the percent-
age of children who use such products.

(i) APPEAL RIGHTS.—The amount of any
surcharge is committed to the sound discre-
tion of the Secretary and shall be subject to
judicial review by the United States Court of
Appeals for the District of Columbia Circuit,
based on the arbitrary and capricious stand-
ard of section 706(2)(A) of title 5, United
States Code. Notwithstanding any other pro-
visions of law, no court shall have authority
to stay any surcharge payments due the Sec-
retary under this Act pending judicial re-
view.

(j) RESPONSIBILITY FOR AGENTS.—In any ac-
tion brought under this subsection, a to-
bacco product manufacturer shall be held re-
sponsible for any act or omission of its attor-
neys, advertising agencies, or other agents
that contributed to that manufacturer’s re-
sponsibility for the surcharge assessed under
this section.
SEC. 206. DEFINITIONS.

In this subtitle:
(1) CHILDREN.—The term ‘‘children’’ means

individuals who are 12 years of age or older
and under the age of 18.

(2) CIGARETTE MANUFACTURERS.—The term
‘‘cigarette manufacturers’’ means manufac-
turers of cigarettes sold in the United
States.

(3) EXISTING MANUFACTURER.—The term
‘‘existing manufacturer’’ means a manufac-
turer which manufactured a tobacco product
on or before the date of the enactment of
this title.

(4) NEW MANUFACTURER.—The term ‘‘new
manufacturer’’ means a manufacturer which
begins to manufacture a type of tobacco
product after the date of the enactment of
this title.

(5) NON-ATTAINMENT PERCENTAGE.—The
term ‘‘non-attainment percentage’’ means
the number of percentage points yielded—

(A) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is less than the
baseline level, by subtracting—

(i) the percentage by which the percent in-
cidence of underage use of the applicable
type of tobacco product in that year is less
than the baseline level, from

(ii) the required percentage reduction ap-
plicable in that year; and

(B) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is greater than
the baseline level, adding—

(i) the percentage by which the percent in-
cidence of underage use of the applicable
type of tobacco product in that year is great-
er than the baseline level; and

(ii) the required percentage reduction ap-
plicable in that year.

(6) SMOKELESS TOBACCO PRODUCT MANUFAC-
TURERS.—The term ‘‘smokeless tobacco prod-
uct manufacturers’’ means manufacturers of
smokeless tobacco products sold in the
United States.

DURBIN (AND OTHERS)
AMENDMENT NO. 2438

Mr. DASCHLE (for Mr. DURBIN, for
himself, Mr. DEWINE, Mr. WYDEN, Mr.
CHAFEE, Mr. HARKIN, Ms. COLLINS, Mr.
KENNEDY, Ms. SNOWE, Mr. DASCHLE, Mr.
CONRAD, and Mr. REED) proposed an
amendment to amendment No. 2437
proposed by Mr. DURBIN to the bill, S.
1415, supra; as follows:

In the Amendment strike all after ‘‘Sub-
title’’ and insert the following:

In title II, strike subtitle A and insert
the following:

Subtitle A—Performance Objectives to
Reduce Underage Use

SEC. 201. FINDINGS.
Congress finds the following:
(1) Reductions in the underage use of to-

bacco products are critically important to
the public health.

(2) Achieving this critical public health
goal can be substantially furthered by in-
creasing the price of tobacco products to dis-
courage underage use if reduction targets are
not achieved and by creating financial incen-
tives for manufacturers to discourage youth
from using their tobacco products.

(3) When reduction targets in underage
use are not achieved on an industry-wide
basis, the price increases that will result
from an industry-wide assessment will pro-
vide an additional deterrence to youth to-
bacco use.

(4) Manufacturer-specific incentives that
will be imposed if reduction targets are not
met by a manufacturer provide a strong in-
centive for each manufacturer to make all
efforts to discourage youth use of its brands
and insure the effectiveness of the industry-
wide assessments.
SEC. 202. PURPOSES AND GOALS.

(a) PURPOSE.—It is the purpose of this
subtitle to create incentives to achieve re-
ductions in the percentage of children who
use tobacco products and to ensure that, in
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the event that other measures contained in
this Act prove to be inadequate to produce
substantial reductions in tobacco use by mi-
nors, tobacco companies will pay additional
assessments. These additional assessments
are designed to lower youth tobacco con-
sumption in a variety of ways, including by
triggering further increases in the price of
tobacco products, by encouraging tobacco
companies to work to meet statutory targets
for reductions in youth tobacco consump-
tion, and by providing support for further re-
duction efforts.

(b) GOALS.—As part of a comprehensive
national tobacco control policy, the Sec-
retary, working in cooperation with State,
Tribal, and local governments and the pri-
vate sector, shall take all actions under this
Act necessary to ensure that the required
performance objectives for percentage reduc-
tions in underage use of tobacco products set
forth in this title are achieved.
SEC. 203. ANNUAL PERFORMANCE SURVEYS.

(a) ANNUAL PERFORMANCE SURVEY.—Be-
ginning not later than 1999 and annually
thereafter the Secretary shall conduct a sur-
vey, in accordance with the methodology in
subsection (e)(1), to determine for each type
of tobacco product—

(1) the percentage of all children who
used such type of tobacco product within the
past 30 days; and

(2) the percentage of children who iden-
tify each brand of each type of tobacco prod-
uct as the usual brand of the type smoked or
used within the past 30 days.

(b) USE OF PRODUCT.—A child shall be
considered to have used a manufacturer’s to-
bacco product if the child identifies the man-
ufacturer’s tobacco product as the usual
brand of tobacco product smoked or used by
the child within the past 30 days.

(c) SEPARATE TYPES OF PRODUCTS.—For
purposes of this subtitle (except as provided
in subsection 205(h)), cigarettes and smoke-
less tobacco shall be considered separate
types of tobacco products.

(d) CONFIDENTIALITY OF DATA.—The Sec-
retary may conduct a survey relating to to-
bacco use involving minors. If the informa-
tion collected in the course of conducting
the annual performance survey results in the
individual supplying the information, or de-
scribed in the information, being identifi-
able, the information may not be used for
any purpose other than the purpose for
which it was supplied unless that individual
(or that individual’s guardian) consents to
its use for such other purposes. The informa-
tion may not be published or released in any
other form if the individual supplying the in-
formation, or described in the information,
is identifiable unless that individual (or that
individual’s guardian) consents to its publi-
cation or release in other form.

(e) METHODOLOGY.—
(1) IN GENERAL.—The survey required by

subsection (a) shall—
(A) be based on a nationally representa-

tive sample of young individuals;
(B) measure use of each type of tobacco

product within the past 30 days;
(C) identify the usual brand of each type

of tobacco product used within the past 30
days; and

(D) permit the calculation of the actual
percentage reductions in underage use of a
type of tobacco product (or, in the case of
the manufacturer-specific surcharge, the use
of a type of the tobacco products of a manu-
facturer) based on the point estimates of the
percentage of young individuals reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) from the annual perform-
ance survey.

(2) CRITERIA FOR DEEMING POINT ESTI-
MATES CORRECT.—Point estimates under
paragraph (1)(D) are deemed conclusively to
be correct and accurate for calculating ac-
tual percentage reductions in underage use
of a type of tobacco product (or, in the case
of the manufacturer-specific surcharge, the
use of a type of the tobacco products of a
manufacturer) for the purpose of measuring
compliance with percent reduction targets
and calculating surcharges provided that the
precision of estimates (based on sampling
error) of the percentage of children reporting
use of a type of tobacco product (or, in the
case of the manufacturer-specific surcharge,
the use of a type of the tobacco products of
a manufacturer) is such that the 95 percent
confidence interval around such point esti-
mates is no more than plus or minus 1 per-
cent.

(3) SURVEY DEEMED CORRECT, PROPER, AND
ACCURATE.—A survey using the methodology
required by this subsection is deemed con-
clusively to be proper, correct, and accurate
for purposes of this Act.

(4) SECRETARY MAY ADOPT DIFFERENT
METHODOLOGY.—The Secretary by notice and
comment rulemaking may adopt a survey
methodology that is different than the meth-
odology described in paragraph (1) if the dif-
ferent methodology is at least as statis-
tically precise as that methodology.

(f) ADDITIONAL MEASURES.—In order to
increase the understanding of youth tobacco
product use, the Secretary may, for informa-
tional purposes only, add additional meas-
ures to the survey under subsection (a), con-
duct periodic or occasional surveys at other
times, and conduct surveys of other popu-
lations such as young adults. The results of
such surveys shall be made available to man-
ufacturers and the public to assist in efforts
to reduce youth tobacco use.

(g) TECHNICAL ADJUSTMENTS.—The Sec-
retary may make technical changes in the
manner in which surveys are conducted
under this section so long as adjustments are
made to ensure that the results of such sur-
veys are comparable from year to year.
SEC. 204. PERFORMANCE OBJECTIVES.

(a) BASELINE LEVEL.—The baseline level
for each type of tobacco product, and for
each manufacturer with respect to each type
of tobacco product, is the percentage of chil-
dren determined to have used such tobacco
product in the first annual performance sur-
vey (in 1999).

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—For the purpose of determining
industry-wide non-attainment assessments,
the performance objective for the reduction
of the percentage of children determined to
have used each type of tobacco product is the
percentage in subsection (d) as measured
from the baseline level for such type of to-
bacco product.

(c) PERFORMANCE OBJECTIVES FOR EXIST-
ING MANUFACTURERS.—Each existing manu-
facturer shall have as a performance objec-
tive the reduction of the percentage of chil-
dren determined to have used each type of
such manufacturer’s tobacco products by at
least the percentage specified in subsection
(d) as measured from the baseline level for
such manufacturer for such product.

(d) REQUIRED PERCENTAGE REDUCTIONS.—
The reductions required in this subsection
are as follows:

(1) In the case of cigarettes—
(A) with respect to the third and fourth

annual performance surveys, 20 percent;
(B) with respect to the fifth and sixth an-

nual performance surveys, 40 percent;
(C) with respect to the seventh, eighth,

and ninth annual performance surveys, 55
percent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 67 percent.

(2) In the case of smokeless tobacco—
(A) with respect to the third and fourth

annual performance surveys, 12.5 percent;
(B) with respect to the fifth and sixth an-

nual performance surveys, 25 percent;
(C) with respect to the seventh, eighth,

and ninth annual performance surveys, 35
percent; and

(D) with respect to the 10th annual per-
formance survey and each annual perform-
ance survey thereafter, 45 percent.

(e) REPORT ON FURTHER REDUCTIONS.—
The Secretary shall report to Congress by
the end of 2006 on the feasibility of further
reduction in underage tobacco use.

(f) PERFORMANCE OBJECTIVE RELATIVE TO

THE DE MINIMIS LEVEL.—If the percentage of
children determined to have used a type of
the tobacco products of an existing manufac-
turer in an annual performance survey is
equal to or less than the de minimis level,
the manufacturer shall be considered to have
achieved the applicable performance objec-
tive.

(g) PERFORMANCE OBJECTIVES FOR NEW

MANUFACTURERS.—Each new manufacturer
shall have as its performance objective
maintaining the percentage of children de-
termined to have used each type of such
manufacturer’s tobacco products in each an-
nual performance survey at a level equal to
or less than the de minimis level for that
year.

(h) DE MINIMIS LEVEL.—The de minimis
level shall be 1 percent of children for the ap-
plicable year.

SEC. 205. MEASURES TO HELP ACHIEVE THE PER-
FORMANCE OBJECTIVES.

(a) ANNUAL DETERMINATION.—Beginning
in 2001, and annually thereafter, the Sec-
retary shall, based on the annual perform-
ance surveys conducted under section 203, de-
termine if the performance objectives for
each type of tobacco product under section
204 has been achieved and if each manufac-
turer has achieved the applicable perform-
ance objective under section 204. The Sec-
retary shall publish in the Federal Register
such determinations and any appropriate ad-
ditional information regarding actions taken
under this section.

(b) INDUSTRY-WIDE NON-ATTAINMENT AS-
SESSMENTS.—

(1) INDUSTRY-WIDE NON-ATTAINMENT PER-
CENTAGE.—The Secretary shall determine the
industry-wide non-attainment percentage, if
any, for cigarettes and for smokeless tobacco
for each calendar year.

(2) NON-ATTAINMENT ASSESSMENT FOR
CIGARETTES.—For each calendar year in
which the performance objective under sec-
tion 204(b) is not attained for cigarettes, the
Secretary shall assess a surcharge on ciga-
rette manufacturers as follows:

If the non-attain-
ment percentage is: The surcharge is:

Not more than 5 per-
centage points $40,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 20 per-
centage points $200,000,000, plus $120,000,000 multiplied by

the non-attainment percentage in excess of 5
but not in excess of 20 percentage points

More than 20 percentage
points $2,000,000,000

(3) NON-ATTAINMENT ASSESSMENT FOR
SMOKELESS TOBACCO.—For each year in which
the performance objective under section
204(b) is not attained for smokeless tobacco,
the Secretary shall assess a surcharge on
smokeless tobacco product manufacturers as
follows:
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If the non-attain-

ment percentage is: The surcharge is:

Not more than 5 per-
centage points $4,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 20 per-
centage points $20,000,000, plus $12,000,000 multiplied by the

non-attainment percentage in excess of 5 but
not in excess of 20 percentage points

More than 20 percentage
points $200,000,000

(4) STRICT LIABILITY; JOINT AND SEVERAL
LIABILITY.—Liability for any surcharge im-
posed under this subsection shall be—

(A) strict liability; and
(B) joint and several liability—
(i) among all cigarette manufacturers for

surcharges imposed under paragraph (2); and
(ii) among all smokeless tobacco manu-

facturers for surcharges imposed under para-
graph (3).

(5) SURCHARGE LIABILITY AMONG MANUFAC-
TURERS.—A tobacco product manufacturer
shall be liable under this subsection to one
or more other manufacturers if the plaintiff
tobacco product manufacturer establishes by
a preponderance of the evidence that the de-
fendant tobacco product manufacturer,
through its acts or omissions, was respon-
sible for a disproportionate share of the non-
attainment surcharge as compared to the re-
sponsibility of the plaintiff manufacturer.

(6) EXEMPTIONS FOR SMALL MANUFACTUR-
ERS.—

(A) ALLOCATION BY MARKET SHARE.—The
Secretary shall allocate the assessments
under this subsection according to each man-
ufacturer’s share of the domestic cigarette
or domestic smokeless tobacco market, as
appropriate, in the year for which the sur-
charge is being assessed, based on actual
Federal excise tax payments.

(B) EXEMPTION.—In any year in which a
surcharge is being assessed, the Secretary
shall exempt from payment any tobacco
product manufacturer with less than 1 per-
cent of the domestic market share for a spe-
cific category of tobacco product unless the
Secretary finds that the manufacturer’s
products are used by underage individuals at
a rate equal to or greater than the manufac-
turer’s total market share for the type of to-
bacco product.

(c) MANUFACTURER-SPECIFIC SUR-
CHARGES.—

(1) IN GENERAL.—If the Secretary deter-
mines that the required percentage reduc-
tion in use of a type of tobacco product has
not been achieved by a manufacturer for a
year, the Secretary shall impose a surcharge
on such manufacturer under this paragraph.

(2) CIGARETTES.—For each calendar year
in which a cigarette manufacturer fails to
achieve the performance objective under sec-
tion 204(c), the Secretary shall assess a sur-
charge on that manufacturer in an amount
equal to the manufacturer’s share of youth
incidence for cigarettes multiplied by the
following surcharge level:

If the non-attain-
ment percentage for the

manufacturer is:
The surcharge level is:

Not more than 5 per-
centage points $80,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 24.1 per-
centage points $400,000,000, plus $240,000,000 multiplied by

the non-attainment percentage in excess of 5
but not in excess of 24.1 percentage points

More than 24.1 percent-
age points $5,000,000,000

(3) SMOKELESS TOBACCO.—For each cal-
endar year in which a smokeless tobacco
product manufacturer fails to achieve the
performance objective under section 204(c),
the Secretary shall assess a surcharge on
that manufacturer in an amount equal to the

manufacturer’s share of youth incidence for
smokeless tobacco products multiplied by
the following surcharge level:

If the non-attain-
ment percentage for the

manufacturer is:
The surcharge level is:

Not more than 5 per-
centage points $8,000,000 multiplied by the non-attainment

percentage
More than 5 but not

more than 24.1 per-
centage points $40,000,000, plus $24,000,000 multiplied by the

non-attainment percentage in excess of 5 but
not in excess of 24.1 percentage points

More than 24.1 percent-
age points $500,000,000

(4) MANUFACTURER’S SHARE OF YOUTH IN-
CIDENCE.—For purposes of this subsection,
the them ‘‘manufacturer’s share of youth in-
cidence’’ means—

(A) for cigarettes, the percentage of all
youth smokers determined to have used that
manufacturer’s cigarettes; and

(B) for smokeless tobacco products, the
percentage of all youth users of smokeless
tobacco products determined to have used
that manufacturer’s smokeless tobacco prod-
ucts.

(5) DE MINIMIS LEVELS.—If a manufac-
turer is a new manufacturer or the manufac-
turer’s baseline level for a type of tobacco
product is less than the de minimis level, the
non-attainment percentage (for purposes of
paragraph (2) or (3)) shall be equal to the
number of percentage points by which the
percentage of children who used the manu-
facturer’s tobacco products of the applicable
type exceeds the de minimis level.

(d) SURCHARGES TO BE ADJUSTED FOR IN-
FLATION.—

(1) IN GENERAL.—Beginning with the
fourth calendar year after the date of enact-
ment of this Act, each dollar amount in the
tables in subsections (b)(2), (b)(3), (c)(2), and
(c)(3) shall be increased by the inflation ad-
justment.

(2) INFLATION ADJUSTMENT.—For purposes
of paragraph (1), the inflation adjustment for
any calendar year is the percentage (if any)
by which—

(A) the CPI for the preceding calendar
year; exceeds

(B) the CPI for the calendar year 1998.
(3) CPI.—For purposes of paragraph (2),

the CPI for any calendar year is the average
of the Consumer Price Index for all-urban
consumers published by the Department of
Labor.

(4) ROUNDING.—If any increase deter-
mined under paragraph (1) is not a multiple
of $1,000, the increase shall be rounded to the
nearest multiple of $1,000.

(e) METHOD OF SURCHARGE ASSESSMENT.—
The Secretary shall assess a surcharge for a
specific calendar year on or before May 1 of
the subsequent calendar year. Surcharge
payments shall be paid on or before July 1 of
the year in which they are assessed. The Sec-
retary may establish, by regulation, interest
at a rate up to 3 times the prevailing prime
rate at the time the surcharge is assessed,
and additional charges in an amount up to 3
times the surcharge, for late payment of the
surcharge.

(f) BUSINESS EXPENSE DEDUCTION.—In
order to maximize the financial deterrent ef-
fect of the assessments and surcharges estab-
lished in this section, any such payment
shall not be deductible as an ordinary and
necessary business expense or otherwise
under the Internal Revenue Code of 1986.

(g) PROCEDURES.—In assessing price in-
crease assessments and enforcing other
measures under this section, the Secretary
shall have in place procedures to take into
account the effect that the margin of error
of the annual performance survey may have
on the amounts assessed to or measures re-
quired of such manufacturers.

(h) OTHER PRODUCTS.—The Secretary
shall promulgate regulations establishing
performance objectives for the reduction of
the use by children of other products made
or derived from tobacco and intended for
human consumption if significant percent-
ages of children use or begin to use such
products and the inclusion of such products
as types of tobacco products under this sub-
title would help protect the public health.
Such regulations shall contain provisions,
consistent with the provisions in this sub-
title applicable to cigarettes and smokeless
tobacco, for the application of assessments
and surcharges to achieve reductions in the
percentage of children who use such prod-
ucts.

(i) APPEAL RIGHTS.—The amount of any
surcharge is committed to the sound discre-
tion of the Secretary and shall be subject to
judicial review by the United States Court of
Appeals for the District of Columbia Circuit,
based on the arbitrary and capricious stand-
ard of section 706(2)(A) of title 5, United
States Code. Notwithstanding any other pro-
visions of law, no court shall have authority
to stay any surcharge payments due the Sec-
retary under this Act pending judicial re-
view.

(j) RESPONSIBILITY FOR AGENTS.—In any
action brought under this subsection, a to-
bacco product manufacturer shall be held re-
sponsible for any act or omission of its attor-
neys, advertising agencies, or other agents
that contributed to that manufacturer’s re-
sponsibility for the surcharge assessed under
this section.

SEC. 206. DEFINITIONS.

In this subtitle:
(1) CHILDREN.—The term ‘‘children’’

means individuals who are 12 years of age or
older and under the age of 18.

(2) CIGARETTE MANUFACTURERS.—The
term ‘‘cigarette manufacturers’’ means man-
ufacturers of cigarettes sold in the United
States.

(3) EXISTING MANUFACTURER.—The term
‘‘existing manufacturer’’ means a manufac-
turer which manufactured a tobacco product
on or before the date of the enactment of
this title.

(4) NEW MANUFACTURER.—The term ‘‘new
manufacturer’’ means a manufacturer which
begins to manufacture a type of tobacco
product after the date of the enactment of
this title.

(5) NON-ATTAINMENT PERCENTAGE.—The
term ‘‘non-attainment percentage’’ means
the number of percentage points yielded—

(A) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is less than the
baseline level, by subtracting—

(i) the percentage by which the percent
incidence of underage use of the applicable
type of tobacco product in that year is less
than the baseline level, from

(ii) the required percentage reduction ap-
plicable in that year; and

(B) for a calendar year in which the per-
cent incidence of underage use of the appli-
cable type of tobacco product is greater than
the baseline level, adding—

(i) the percentage by which the percent
incidence of underage use of the applicable
type of tobacco product in that year is great-
er than the baseline level; and

(ii) the required percentage reduction ap-
plicable in that year.

(6) SMOKELESS TOBACCO PRODUCT MANU-
FACTURERS.—The term ‘‘smokeless tobacco
product manufacturers’’ means manufactur-
ers of smokeless tobacco products sold in the
United States.

This section takes effect one day after date
of enactment.
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CHAFEE AMENDMENT NO. 2439

(Ordered to lie on the table.)
Mr. CHAFEE submitted an amend-

ment intended to be proposed by him
to the bill, S. 1415, supra; as follows:

On page 216, between lines 18 and 19, insert
the following:
SEC. 508. PROHIBITIONS AGAINST SMOKING ON

SCHEDULED FLIGHTS.
(a) IN GENERAL.—Section 41706 of title 49,

United States Code, is amended to read as
follows:
‘‘§ 41706. Prohibitions against smoking on

scheduled flights
‘‘(a) SMOKING PROHIBITION IN INTRASTATE

AND INTERSTATE AIR TRANSPORTATION.—An
individual may not smoke in an aircraft on
a scheduled airline flight segment in inter-
state air transportation or intrastate air
transportation.

‘‘(b) SMOKING PROHIBITION IN FOREIGN AIR
TRANSPORTATION.—The Secretary of Trans-
portation shall require all air carriers and
foreign air carriers to prohibit, on and after
the 120th day following the date of the enact-
ment of this section, smoking in any aircraft
on a scheduled airline flight segment within
the United States or between a place in the
United States and a place outside the United
States.

‘‘(c) LIMITATION ON APPLICABILITY.—With
respect to an aircraft operated by a foreign
air carrier, the smoking prohibitions con-
tained in subsections (a) and (b) shall apply
only to the passenger cabin and lavatory of
the aircraft.

‘‘(d) REGULATIONS.—The Secretary shall
prescribe regulations necessary to carry out
this section.’’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the 60th day following the date of the enact-
ment of this Act.

f

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 1999

THOMAS (AND ENZI) AMENDMENT
NO. 2440

(Ordered to lie on the table.)
Mr. THOMAS (for himself and Mr.

ENZI) submitted an amendment in-
tended to be proposed by them to the
bill, S. 1415, supra; as follows:

On page 268, between lines 8 and 9, insert
the following:
SEC. 1064. PROHIBITION ON RETURN OF VETER-

ANS MEMORIAL OBJECTS WITHOUT
SPECIFIC AUTHORIZATION IN LAW.

(a) PROHIBITION.—Notwithstanding any
other provision of law, the President may
not transfer a veterans memorial object to a
foreign country or entity controlled by a for-
eign government, or otherwise transfer or
convey such object to a person or entity for
purposes of the ultimate transfer or convey-
ance of such object to a foreign country or
entity controlled by a foreign government,
unless specifically authorized by law.

(b) DEFINITIONS.—In this section:
(1) ENTITY CONTROLLED BY A FOREIGN GOV-

ERNMENT.—The term ‘‘entity controlled by a
foreign government’’ has the meaning given
that term in section 2536(c)(1) of title 10,
United States Code.

(2) VETERANS MEMORIAL OBJECT.—The term
‘‘veterans memorial object’’ means any ob-
ject, including a physical structure or por-
tion thereof, that—

(A) is located at a cemetery of the Na-
tional Cemetery System, war memorial, or
military installation in the United States;

(B) is dedicated to, or otherwise memorial-
izes, the death in combat or combat-related
duties of members of the United States
Armed Forces; and

(C) was brought to the United States from
abroad as a memorial of combat abroad.

f

NATIONAL TOBACCO POLICY AND
YOUTH SMOKING REDUCTION ACT

CRAIG AMENDMENT NO. 2441

(Ordered to lie on the table.)
Mr. CRAIG submitted an amendment

intended to be proposed by him to the
bill, S. 1415, supra; as follows:

On page 210, line 19, insert the following:
SEC. 456—Black Lung Allocation Ac-

count.—There is hereby established within
the trust fund a separate account, to be
known as the Black Lung Allocation Ac-
count, which shall be eligible to receive
funds made available under Sec. 401(a) to
make transfers to the Black Lung Disability
Trust Fund.

KERREY AMENDMENT NO. 2442

(Ordered to lie on the table.)
Mr. KERREY submitted an amend-

ment intended to be proposed by him
to the bill, S. 1415, supra; as follows:

Title IV is amended by adding at the end
the following:
SEC. 4ll. SMOKING CESSATION AND PREVEN-

TION BLOCK GRANT.
(a) APPLICATION OF PROVISIONS.—Notwith-

standing any other provision of this Act—
(1) paragraphs (3) and (4) of section 451(a)

and part D of title XIX of the Public Health
Service Act, as added by title II of this Act,
shall be null and void and shall not be given
any effect; and

(2) section 451(b)(2)(A) shall be applied as if
‘‘a smoking cessation block grant made
under section 4ll’’ were substituted for
‘‘part D of title XIX of the Public Health
Service Act, as added by title II of this Act’’.

(b) FUNDING OF GRANTS.—The sum of the
amounts made available under paragraphs (1)
and (2) of section 451(a) and subsection
(b)(2)(A) of that section (after application of
subsection (a)(2) of this section) for a fiscal
year shall be used to make grants under this
section.

(c) STATE PLAN.—
(1) IN GENERAL.—In order to receive a grant

under this section for a fiscal year, a State
shall submit, in such form and such manner
as the Secretary shall require, a plan that
sets forth how the State intends to use the
funds provided under the grant for smoking
cessation and prevention.

(2) COMMUNITY INVOLVEMENT.—The State
shall consult with appropriate representa-
tives of local communities in the develop-
ment of the plan submitted under paragraph
(1).

(d) DISTRIBUTION OF FUNDS.—
(1) IN GENERAL.—Subject to paragraphs (3)

and (4), each State with an approved plan
under subsection (c) shall receive a payment
for a fiscal year equal to the amount deter-
mined under paragraph (2).

(2) AMOUNT DETERMINED.—
(A) IN GENERAL.—The amount determined

under this paragraph for a State for a fiscal
year is the amount equal to average of the
following 2 ratios:

(i) The ratio of—
(I) the total expenditures by the State

under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.) for the fiscal years
1992 through 1996 that are attributable to the

treatment of individuals with tobacco-relat-
ed illnesses or conditions for the fiscal year
involved; to

(II) the total of such expenditures for all
States for such fiscal years.

(ii) The ratio of—
(I) the total expenditures incurred in the

State for such fiscal years in providing di-
rectly, or reimbursing others for the provi-
sion of, treatment of individuals with to-
bacco-related illnesses or conditions that are
not taken into account under clause (i); to

(II) the total of such expenditures for all
States for such fiscal years.

(B) DETERMINATION OF EXPENDITURES.—The
method used to determine the expenditures
attributable to the treatment of individuals
with tobacco-related illnesses or conditions
for purposes of subparagraph (A) shall be the
method used by the Attorneys General Allo-
cation Subcommittee in its report dated
September 16, 1997.

(3) MINIMUM PAYMENTS.—
(A) IN GENERAL.—Except as provided in

subparagraph (B), in no case shall a State re-
ceive a payment under this subsection that
is less than—

(i) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.1 percent of such
total amount but does not exceed 0.2 percent
of such amount, 0.2 percent;

(ii) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.2 percent of such
total amount but does not exceed 0.3 percent
of such amount, 0.3 percent;

(iii) in the case of a State that would oth-
erwise receive under paragraph (2) an
amount that is equal to or exceeds 0.3 per-
cent of such total amount but does not ex-
ceed 0.4 percent of such amount, 0.4 percent;
and

(iv) in the case of a State that would other-
wise receive under paragraph (2) an amount
that is equal to or exceeds 0.4 percent of such
total amount but does not exceed 0.5 percent
of such amount, 0.5 percent.

(B) NONAPPLICATION TO TERRITORIES.—Sub-
paragraph (A) shall not apply to Puerto
Rico, Guam, the United States Virgin Is-
lands, American Samoa, or the Northern
Mariana Islands.

(4) MINIMUM PAYMENTS TO SETTLEMENT
STATES.—In no case shall the States of Flor-
ida, Minnesota, Mississippi, and Texas, re-
ceive payments under this subsection for a
fiscal year that are less than the following:

(A) In the case of Florida, 5.5 percent of the
total amount made available under sub-
section (b) for payments to States under this
section.

(B) In the case of Minnesota, 2.55 percent of
such amount.

(C) In the case of Mississippi, 1.7 percent of
such amount.

(D) In the case of Texas, 7.25 percent of
such amount.

(5) REALLOCATION OF AMOUNTS FOR OTHER
STATES.—If the amount determined under
paragraphs (3) and (4) exceeds the amount
otherwise determined under paragraph (2) for
1 or more States for any fiscal year, the
amount of the payments under paragraph (2)
to all States to which paragraphs (3) and (4)
do not apply shall be ratably reduced by the
aggregate amount of such excess.

(e) USE OF FUNDS.—A State may use funds
received under a grant made under this sec-
tion for any purpose, including any purpose
described in section 452(b)(2), so long as the
State demonstrates in the State plan re-
quired under subsection (c) that the use of
funds for such purpose is consistent with pro-
moting and achieving smoking cessation and
prevention.

(f) ANNUAL REPORTS.—Each State that re-
ceives funds under this section shall report
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annually to the Secretary, in such manner
and such form as the Secretary shall require,
on the use of the funds received under this
section and overall smoking trends within
their State.

FEINSTEIN (AND OTHERS)
AMENDMENT NO. 2443

(Ordered to lie on the table.)
Mrs. FEINSTEIN (for herself, Mrs.

BOXER, Mr. DURBIN, Mr. D’AMATO, and
Ms. MOSELEY-BRAUN) submitted an
amendment intended to be proposed by
them to the bill, S. 1415, supra; as fol-
lows:

On page 193, between lines 16 and 17, insert
the following:

(4) ELIGIBILITY.—
(A) IN GENERAL.—To be eligible to receive

amounts under this subsection, a State shall,
through agreements entered into with local
government entities described in subpara-
graph (B), provide such entities with a por-
tion of the amounts received by the State
under this subsection as consideration for
the resolution or termination of civil actions
under title XIV.

(B) LOCAL GOVERNMENT ENTITIES.—A local
government entity described in this subpara-
graph is a city or county that commenced a
health or smoking-related civil action
against one or more participating tobacco
product manufacturers, distributors, or re-
tailers on or before June 20, 1997 (including
actions by the City and County of San Fran-
cisco and related cities and counties, Los An-
geles County, New York City, Erie County,
Cook County, and the City of Birmingham).

f

NOTICES OF HEARINGS

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. MURKOWSKI. Mr. President, I
would like to announce for the public
that a hearing has been scheduled be-
fore the full Committee on Energy and
Natural Resources.

The hearing will take place on Thurs-
day, June 4, 1998, at 9:30 A.M. in room
SD–366 of the Dirksen Senate Office
Building in Washington, D.C.

The purpose of this hearing is to re-
ceive GAO’s preliminary comments on
its review of the Administration’s Cli-
mate Change Proposal and to hear the
Administration’s response to GAO’s
comments.

Those wishing to testify or who wish
to submit written statements should
write to the Committee on Energy and
Natural Resources, U.S. Senate, Wash-
ington, D.C. 20510. For further informa-
tion, please call Kristine Svinicki at
(202) 224–7933.

SUBCOMMITTEE ON FORESTS AND PUBLIC LAND
MANAGEMENT

Mr. GRAIG. Mr. President, I would
like to announce for the public that a
field hearing has been scheduled before
the Subcommittee on Forests and Pub-
lic Land Management of the Senate
Committee on Energy and Natural Re-
sources.

The hearing will be held in Grand
Junction, Colorado at the Avalon The-
ater on Saturday, June 6, 1998, at 8:30
a.m. The Avalon Theater is located at
645 Main Street, Grand Junction, Colo-
rado.

The purpose of this hearing is to re-
ceive testimony on the Bureau of Land
Management’s ongoing wilderness re-
view efforts within the State of Colo-
rado.

The Subcommittee will invite wit-
nesses representing a cross-section of
views and organizations to testify at
the hearing. Others who wish to testify
may, as time permits, make a brief
statement of no more than 2 minutes.
Those wishing to testify should contact
Senator ALLARD’s office (202) 224–5941
or Kevin Studer of Senator CAMPBELL’s
office (202) 224–5852 or the Committee
on Energy and Natural Resources in
Washington, DC at (202) 224–6170. The
deadline for signing up to testify is Fri-
day, May 29, 1998. Every attempt will
be made to accommodate as many wit-
nesses as possible, while ensuring that
all views are represented.

Those who wish to submit written
statements should write to the Com-
mittee on Energy and Natural Re-
sources, U.S. Senate, Washington, D.C.
20510. For further information, please
call Mike Menge at (202) 224–6170.

SUBCOMMITTEE ON ENERGY RESEARCH,
DEVELOPMENT, PRODUCTION AND REGULATION

Mr. NICKLES. Mr. President, I would
like to announce for the public that a
hearing has been scheduled before the
Subcommittee on Energy Research,
Development, Production and Regula-
tion of the Committee on Energy and
Natural Resources.

The hearing will take place Thurs-
day, June 11, 1998 at 10 a.m. in room
SD–366 of the Dirksen Senate Office
Building.

The purpose of this hearing is to con-
duct oversight on the federal oil valu-
ation regulations of the Minerals Man-
agement Service.

Those wishing to testify or who wish
to submit written statements should
write to the Committee on Energy and
Natural Resources, U.S. Senate, Wash-
ington, D.C. 20510. For further informa-
tion, please call Michael A. Poling at
(202) 224–8276.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. MURKOWSKI. Mr. President, I
would like to announce for the public
that an oversight hearing has been
scheduled before the Committee on En-
ergy and Natural Resources.

The hearing will take place on Thurs-
day, June 11, 1998 at 2 p.m. in room SD–
366 of the Dirksen Senate Office Build-
ing in Washington, DC.

The purpose of this oversight hearing
is to receive testimony on the Rec-
reational Fee Demonstration Program.

Those wishing to testify or who wish
to submit written statements should
write to the Committee on Energy and
Natural Resources, U.S. Senate, Wash-
ington, D.C. 20510. For further informa-
tion, please call Kelly Johnson at (202)
224–3329.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized to
meet in Executive session during the
session of the Senate on Thursday,
May 21, 1998 at 2:30 p.m. to consider
possible amendments relating to Bos-
nia.

The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL RE-

SOURCES AND THE COMMITTEE ON FOREIGN
RELATIONS

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on Energy and Natural Resources
and the Committee on Foreign Rela-
tions be granted permission to meet
during the session of the Senate on
Thursday, May 21, for purposes of con-
ducting a joint committee hearing
which is scheduled to begin at 9:30 a.m.
The purpose of this oversight hearing
is to receive testimony on the subject
of Iraq: Are Sanctions Collapsing?

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ENVIRONMENTAL AND PUBLIC
WORKS

Mr. GREGG. Mr. President, I ask
unanimous consent that the full Com-
mittee on Environment and Public
Works be granted permission to con-
duct a business meeting to consider
pending business Thursday, May 21, 9:30
a.m., Hearing Room (SD–406).

The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS AND THE

COMMITTEE ON ENERGY AND NATURAL RE-
SOURCES

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on Foreign Relations and the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Thursday,
May 21, 1998, at 10 a.m. to hold a hear-
ing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FOREIGN RELATIONS

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on Foreign Relations be authorized
to meet during the session of the Sen-
ate on Thursday, May 21, 1998 at 2 p.m.
to hold a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON INDIAN AFFAIRS

Mr. GREGG. Mr. President, I ask
unanimous consent that the Senate
Committee on Indian Affairs be author-
ized to meet during the session of the
Senate on Thursday, May 21, 1998 at 1
p.m. to conduct an oversight hearing
on the Unmet Health Care Needs in In-
dian Country. The Committee will
meet in room 106 the Dirksen Senate
Office Building.

THE PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON THE JUDICIARY

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on the Judiciary, be authorized to
hold an executive business meeting
during the session of the Senate on
Thursday, May 21, 1998, at 10 a.m., in
room 226, of the Senate Dirksen Office
Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. GREGG. Mr. President, I ask
unanimous consent that the Commit-
tee on Labor and Human Resources be
authorized to meet for a hearing on
‘‘Genetic Information and Health
Care’’ during the session of the Senate
on Thursday, May 21, 1998, at 10 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. GREGG. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on Thursday, May 21, 1998, at 11
a.m. to hold a hearing on the nomina-
tion of Joan A. Dempsey to be Deputy
Director of Central Intelligence for
Community Management.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON ENERGY RESEARCH,
DEVELOPMENT PRODUCTION, AND REGULATION

Mr. GREGG. Mr. President, I ask
unanimous consent that the Sub-
committee on Energy Research, Devel-
opment, Production, and Regulation of
the Committee on Energy and Natural
Resources be granted permission to
meet during the session of the Senate
on Thursday, May 21, for purposes of
conducting a subcommittee hearing
which is scheduled to begin at 2 p.m.
The purpose of this hearing is to re-
ceive testimony on S. 1141, the Biodie-
sel Energy Development Act of 1997 and
S. 1418, the Methane Hydrate Research
and Development Act of 1997.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON INTERNATIONAL SECURITY,
PROLIFERATION, AND FEDERAL SERVICES

Mr. GREGG. Mr. President, I ask
unanimous consent on behalf of the
Governmental Affairs Subcommittee
on International Security, Prolifera-
tion, and Federal Services to meet on
Thursday, May 21, 1998, at 10 a.m. for a
hearing on ‘‘Benefits of Commercial
Space Launch for Foreign Satellite and
ICBM Programs’’.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

ADDITIONAL STATEMENTS

HONORING VETERANS ON
MEMORIAL DAY

∑ Mr. BINGAMAN. Mr. President, this
weekend, Americans from all walks of
life turn their thoughts to those men
and women who died in the service of
our nation. From the early heroes of

the Revolutionary War through those
who fought and died in the Persian
Gulf, about 1.1 million Americans have
sacrificed their lives to preserve our
precious freedom and to meet our com-
mitments to allies around the globe.
We are privileged to enjoy the benefits
of the ultimate sacrifice that those
men and women in our Armed Forces
made on our behalf. We take this day
to honor their memory and offer our
deepest gratitude.

I remember when I was a young man,
hearing those stirring words of Presi-
dent John Kennedy when he said, ‘‘Ask
not what your country can do for you,
but what you can do for your country.’’
Those words rang loud and clear in the
hearts and minds of my generation.
They captured our spirit and renewed
our commitment to serve America.

Perhaps the noblest heroes of my
generation were those who, in the
midst of the great debate over Viet-
nam, stepped forward to serve their
country and paid the ultimate sac-
rifice. Those sacrifices were borne from
the same spirit that John Kennedy
urged upon all of us in 1961. Regardless
of political persuasions, none could
argue that those who died in Southeast
Asia were not among America’s finest
men and women. We salute them
today, and will always remember and
be grateful for their patriotism and
sacrifice.

Those brave men and women who
died in Vietnam, however, were not
unique in American history. The leg-
acy of courage, sacrifice, and patriot-
ism has a long history in this country.
During this century some 33,651 Ameri-
cans lost their lives in Korea, 417,316
died during World War II, and 117,708
perished during the First World War.
Almost 500,000 Americans—both North
and South—lost their lives fighting for
the America they believed in during
the Civil War. We owe each and every
one of those veterans and their families
a debt of gratitude.

I hope that every New Mexican and
every American will take time this Me-
morial Day to find a quiet moment to
consider the enormity of what our fall-
en friends and families have be-
queathed us. This nation is blessed be-
yond all others—-providing us with a
political system that guarantees each
of us life, liberty, and the pursuit of
happiness. We are free to speak our
minds. We are free to practice our
faiths. We are free to travel this great
land and be with whomever we choose.
These precious gifts of freedom have
not come free. They have endured
through the blood of American heroes
and heroines. We pause this day to say
‘‘thank you.’’ We won’t forget.∑
f

TRIBUTE TO MISSOURI
BROADCASTERS

∑ Mr. BOND. Mr. President, I rise to
pay tribute to the Missouri radio and
television stations for their contribu-
tions to public service. This year, in a
survey conducted for the Missouri

Broadcasting Association by Public
Opinion Strategies, it was determined
that Missouri Broadcasters aired $44
million worth of public service an-
nouncements (PSA) in 1997. This
amount was fourth best among the
thirty-eight states who participated.

The survey reported that Missouri
television stations air an average of 175
PSAs each week and radio stations air
an average of seventy-five per week.
That comes to a total of 18,775 PSAs
weekly. Every television station and 94
percent of radio stations in Missouri
participated in fundraising efforts for
charitable organizations last year.
Those organizations received a total of
$17.3 million in charitable donations
because of the on-air PSAs made by
Missouri’s broadcasters.

The most frequent PSAs dealt with
drug and alcohol prevention and abuse.
Other common PSAs covered anti-
crime efforts, hunger, poverty, the
homeless, anti-violence and AIDS pre-
vention. No other industry can make
the impact that broadcasters can
make. I am proud to say that the Mis-
souri broadcasters are some of the best.

I commend the Missouri broadcasters
for their untiring dedication in helping
charitable causes in Missouri. It does
make a difference and people are bene-
fitting from these broadcasters’ efforts.
I join the many who thank the Mis-
souri broadcasters for their support
throughout the year. Whether it be
charities, weather warnings or public
health announcements, I know the Mis-
souri broadcasters will be on-air to
lead the cause.∑

f

HONORING THE CONNECTICUT
EDUCATION ASSOCIATION ON ITS
150TH ANNIVERSARY

∑ Mr. DODD. Mr. President, there are
many things about my home state of
Connecticut that are a source of great
pride to its people, but few are greater
than the overall quality of our state’s
public schools. Connecticut students
are performing at the highest levels in
the nation on federally sponsored
standardized tests. Three out of four
Connecticut public school students go
on to pursue higher education. And our
public school students have out-
performed students from private and
parochial schools in our state.

Many people have contributed to the
quality of our public schools, in par-
ticular our parents and students. But
the backbone of Connecticut’s public
schools is its teachers. In my view,
they are the finest in the country, and
there are numbers that back me up.
More than 80 percent of Connecticut’s
public school teachers have advanced
degrees, the highest percentage in the
country. They are among the nation’s
most experienced teachers, with the
average teacher having taught for
more than 15 years. And the greatest
testament to the quality of their
teaching is the accomplishments of
Connecticut’s students.
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One organization, more than any

other, has worked to ensure that Con-
necticut’s children are taught by the
finest teachers in the country, and that
organization is the Connecticut Edu-
cation Association (CEA).

The CEA is a membership organiza-
tion that represents nearly 30,000 ele-
mentary and secondary public school
teachers in our state. Through the
years, the CEA has consistently pro-
moted the value of public education,
encouraged public awareness of the re-
sources needed to provide quality edu-
cation, and emphasized the importance
of the teacher in the education process.

This is a significant year for the
CEA: it celebrates its 150th anniver-
sary. Over the past century and a half,
the Association has been a consistent
champion of children, teachers, and
public education, and today, its voice
on education issues is as strong as
ever. There is no job more important
than teaching our children, and I would
like to thank and congratulate the
Connecticut Education Association for
a job well done. I wish them all the
best as they celebrate this anniversary
and continued success in the future.∑
f

FINANCIAL SERVICES ACT OF 1998
∑ Mr. D’AMATO. Mr. President, today
Senator SARBANES, the distinguished
Ranking Member on the Senate Bank-
ing Committee, and I have announced
that we will hold hearings on June 17th
to begin the process of Senate consider-
ation of the Financial Services Act of
1998, recently passed by the House of
Representatives.

America is the financial leader of the
world, and New York is the capital.
But we cannot remain complacent. We
must recognize that the world is
changing and global competition is
tougher than ever. We must meet this
change head on. If we are to remain
competitive and maintain our pre-
eminent position in the marketplace,
we must provide a climate that allows
our financial system to be as efficient,
and competitive as possible.

Mr. President, simply put, financial
modernization will provide consumers
with more choices. Financial institu-
tions will be able to provide even more
diverse services. Insurance companies,
securities firms, brokerage houses,
local banks and other institutions will
be allowed to compete fairly with one
another. But we must remember that
while expanding the freedom of every
American to make their financial
choices, we must not sacrifice the safe-
ty and soundness or place the tax-
payers at risk.

The issues surrounding financial
modernization have in the past proven
to contentious. Our hearing next
month will allow an open and frank
dialogue with the Administration, in-
dustry groups and consumers.∑
f

TRIBUTE TO WILLA CATHER
∑ Mr. KERREY. Mr. President, writer
Willa Cather fashioned from her experi-

ences uncommon stories of the char-
acter of Nebraska’s people and land-
scapes. It is my pleasure to pay tribute
to Cather because, like many Nebras-
kans, her writing continues to inspire
me.

This year, we celebrate three major
anniversaries in Cather’s life. Seventy-
five years ago, Cather won the Pulitzer
Prize for ‘‘One of Ours.’’ One of her best
known novels, ‘‘My Antonia,’’ will have
its 80th anniversary on September 21st.
Finally, December 7th marks the 125th
anniversary of her birth.

Cather’s writings illustrate a Ne-
braska of stark landscapes, epic fron-
tiers, and mysterious grandeur. Her
characters are often placed in a Ne-
braska panorama to which Cather gave
breathtaking expression. Shortly after
moving from the east to Nebraska at
the age of nine, Cather realized that
that shaggy grass country had gripped
me with a passion I have never been
able to shake. It has been the happi-
ness and the curse of my life.’’

For Cather in ‘‘My Antonia,’’ Ne-
braska is raw and vast, the material
out of which countries are made. . .
naked as the back of your hand.’’ Out
of the passion she felt for Nebraska’s
materials, Cather wrote with unparal-
leled sensitivity about the soil, trees,
and wildflowers of the landscape. In
The ‘‘Song of the Lark,’’ the cotton-
woods are the light-reflecting, wind-
loving trees of the desert, whose roots
are always seeking water and whose
leaves are always talking about it,
making the sound of rain.’’

The inhabitants of the land are con-
nected to and determined by this land-
scape. Thus, in many of Cather’s nov-
els, the character is a pioneer, whether
literally or as artist, one breaking new
ground, finding his or her own path,
creating his or her own landscape. In
the hands of Cather’s sparse and evoc-
ative prose, questions of the pioneering
self shaped by experience and tested by
difficulty indicate Cather’s commit-
ment through her characters to integ-
rity.

Readers continue to feel the special
relationship between the wonder of Ne-
braska and the dignity of its people
through Cather’s well known novels ‘‘O
Pioneers, My Antonia, One Of Ours,’’
and ‘‘Death Comes for the Arch-
bishop,’’ as well as her poetry and
other stories. I invite you to join me in
honoring Willa Cather on the 75th an-
niversary of her Pulitzer Prize, the
80th anniversary of ‘‘My Antonia,’’ and
in memory of her 125th birthday.

In ‘‘The Wild Land,’’ Cather writes,
The history of every country begins in
the heart of a man or a woman.’’
Thanks to Cather’s artistry, we con-
tinue to be moved by the written re-
cordings of Nebraska’s history.∑
f

SPACE DAY

∑ Mr. FRIST. Mr. President, I rise
today in honor of ‘‘Space Day’’ to rec-
ognize the accomplishments and
achievements we have made in the

United States over the last quarter of
the century in space-related activities.

The space industry has rapidly
evolved from public sector dominance
to private sector innovation. Through-
out the industry’s infancy, the Depart-
ment of Defense’s military operations
and the National Aeronautics and
Space Administration’s activities
dominated the emerging space frontier.
These DOD and NASA initiatives
served as catalysts in the commer-
cialization of space. Many advances in
technology have resulted, leading to
new jobs, industries, and exciting new
opportunities for uses of space that we
cannot yet imagine.

The growth within the space indus-
try, and the opportunities created have
been dramatic. The space industry is a
major contributor to our economy, and
has spurred technological advances
over the past 20 plus years. In 1996,
total industry revenues from the com-
mercial sector exceeded those from the
government sector for the first time
ever. Revenues from the space industry
are currently running at approxi-
mately $85 billion annually, and are
projected to increase to approximately
$121 billion by the year 2000.

Although participation in space ini-
tiatives has been and continues to be
capital intensive, this arena is fertile
ground for smaller entrepreneurs and
innovative startups. One of the key
factors has been the huge market for
satellite launches. The demand for
telecommunications services and the
distribution of television and cable
programming caused the satellite ca-
pacity to expand. This industry is con-
tinuously evolving to include a host of
new satellite-based services including
worldwide mobile telephony, and infra-
structure for the television industry.
Through continued Federal investment
in space ventures, we can also see other
emerging applications such as distance
learning, telemedicine, and the explo-
ration of microgravity conditions of
materials in a clean space environment
on the International Space Station.

Transferrable technologies—‘‘spin-
offs’’—from government space initia-
tives are now being used in various
commercial applications. For example,
as a result of tests aimed at improving
the performance of NASA’s Space
Shuttle, the Boeing Company was able
to hone its design of the Boeing 777 air-
craft at NASA’s facilities. Several
NASA innovations were instrumental
in the development of that aircraft, in-
cluding wind tunnel tests to confirm
the structural integrity, use of light-
weight composite structures for in-
creased fuel efficiency and range, and
the use of computer modeling to con-
duct advanced computer-based aero-
dynamic analysis. The is the largest
twin engine jet manufactured today.
Other such spinoffs include fire retard-
ant materials used in space flight suits
now being used for fire fighters and
automotive insulation for race car
drivers, and various sensors that mon-
itor radioactive materials and environ-
mental control, to cite just a few.
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The benefits to the taxpayer through

the development of new industries, new
products, new services, and improved
quality of life represents a substantial
return on the national investment in
space-related initiatives.

Today, on Space Day, we recognize
and honor those visionaries, entre-
preneurs, and leaders who have made
great accomplishments in the advance-
ment of technology through space-re-
lated endeavors.∑
f

TRIBUTE TO THE UNIVERSITY OF
GEORGIA SCHOOL OF LAW AND
GEORGIA GOV. CARL SANDERS

Mr. CLELAND. Mr. President, I rise
today to recognize The University of
Georgia School of Law’s many years of
accomplishments and achievements,
and to honor former Governor of Geor-
gia Carl Sanders, who graduated from
UGA’s Law School 50 years ago.

I would like to applaud the commit-
ment and hard work of the entire law
school community: the faculty, staff,
students, and alumni. The reputation
of the school continues to grow and
prosper each year.

Over the years UGA has produced
thousands of successful lawyers, in-
cluding many leaders and policy mak-
ers. Since opening its doors in 1785, the
law school has graduated five U.S. Sen-
ators, 30 Members of Congress, nine
governors, including Gov. Carl Sanders,
eight Speakers of the Georgia House of
Representatives and 54 Appellate
Judges.

I recently had the opportunity to de-
liver the commencement speech to the
1998 graduating class of The University
of Georgia School of Law and was re-
minded of the impact and value of the
law.

In order for the law to be respected,
and for us to be respected as authori-
ties on the law—whether as lawyers,
law enforcement or lawmakers—there
must be a sense of morality behind the
law. It is a basic historical fact that
people will not obey unjust law.

As I look around Washington I see
many reminders of the importance of
the law. The inscription on the Su-
preme Court building is: ‘‘Equal justice
under law.’’ There is an inscription
over the 10th Street entrance of the
U.S. Department of Justice Building in
Washington which reads: ‘‘Justice in
the life and conduct of the State is pos-
sible only as first it resides in the
hearts and souls of its citizens.’’ Jus-
tice comes before the law. All of us who
touch the law are bound by this justice
and honor.

With justice and morality behind the
law, we strengthen it. Without it, the
law is weakened. If all of us who touch
the law do not abide by these terms,
the law loses its credibility. Ulti-
mately, those of us who touch the law
have a responsibility to lead others to
respect it.

The men and women who have grad-
uated from The University of Georgia
with law degrees over the past two

hundred years have and will continue
to strengthen and uphold the law of
this nation. I ask my colleagues in the
Senate today to join me in saluting
and congratulating The University of
Georgia School of Law for instructing
and graduating men and women who
have shaped our nation’s history dur-
ing the last two centuries, including
Gov. Carl Sanders and other Georgia
lawmakers.

f

PROVIDING FOR THE CONTINU-
ATION OF SERVICE AND EXTEN-
SION OF TERM OF SERVICE OF
MEMBERS OF THE DISTRICT OF
COLUMBIA FINANCE CONTROL
AUTHORITY

∑ Mr. FAIRCLOTH. Mr. President, I
ask that a bill that I intend to intro-
duce be printed in the RECORD. I wish
to alert my colleagues that I hope the
Senate will be able to act on this legis-
lation prior to the Memorial Day re-
cess.

The text of the bill follows:
S. —

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. CONTINUATION OF SERVICE AND EX-

TENSION OF THE TERM OF SERVICE
OF MEMBERS OF THE DISTRICT OF
COLUMBIA FINANCIAL CONTROL AU-
THORITY.

Section 101(b)(5) of the District of Colum-
bia Financial Responsibility and Manage-
ment Assistance Act of 1995 (Public Law 104–
8; 109 Stat. 100) is amended by—

(1) striking subparagraph (A) and inserting
the following:

‘‘(A) IN GENERAL.—The term of each mem-
ber of the Authority appointed initially
under this Act shall expire on September 1,
1998. Except as provided in subparagraph (B),
each Member of the Authority appointed
after the initial appointments shall serve for
3 years.’’; and

(2) adding at the end the following:
‘‘(D) CONTINUATION OF SERVICE UNTIL SUC-

CESSOR APPOINTED.—Upon the expiration of a
term of office, a member of the Authority
may continue to serve until a successor has
been appointed.’’.∑

f

TRIBUTE TO THOMAS P. MONDANI

∑ Mr. DODD. Mr. President, I rise
today to pay tribute to one of the
greatest leaders and supporters of pub-
lic education that the State of Con-
necticut has ever known: Thomas P.
Mondani. This past March, the State of
Connecticut was saddened by his pass-
ing at the age of 63.

Tom Mondani served as executive di-
rector of the Connecticut Education
Association (CEA), the State’s largest
teacher organization, for longer than
any individual in the organization’s
150-year history.

Mr. Mondani began his career in pub-
lic education as a social studies and
English teacher in Moodus, CT in 1959.
He joined the CEA staff in 1963 as a re-
search consultant and was promoted to
director of research 2 years later. As
director of research, he compiled and
published numerous studies of statis-

tical data related to educational ex-
penditures in Connecticut.

When Tom Mondani was appointed
executive director in 1971, his work in
school finance made him a recognized
authority on research and education
legislation in the State.

Mr. Mondani also served in Connecti-
cut’s State legislature. In 1965, he was
elected to the first of his two terms as
a State representative, and in 1970, he
moved from the House to the State
Senate. As a State legislator, Tom
Mondani worked diligently on edu-
cation issues, and he authored legisla-
tion that provided maintenance of all
accumulated tenure and sick leave
rights for teachers who had been incor-
porated into recently formed regional
school districts.

Tom Mondani left public office in
1971 when he accepted his appointment
as CEA executive director, and he often
utilized the political skills that he de-
veloped in the General Assembly dur-
ing his 22-year tenure. He worked with
teachers as well as political leaders to
secure the passage of many laws to
help Connecticut’s teachers, including
improvements in teacher freedom of
residency and the establishment of
binding arbitration for teacher-board
of education negotiations. During his
tenure from 1972 to 1994, he helped de-
velop major advancements for students
and teachers in the areas of teacher
standards, public school finance, and
collective bargaining.

Most recently, Tom Mondani served
as vice chair of the State Board of Gov-
ernors for Higher Education.

In 1994, the CEA Board of Directors
voted unanimously to recognize Tom
Mondani’s contributions by bestowing
him with the organization’s most pres-
tigious award: the CEA Friend of Edu-
cation Award. And not only did CEA
present him with the award, but they
also renamed the award in his honor.

Upon his passing, countless people,
including teachers, parents, and former
Governors spoke out in praise of this
remarkable man. They spoke of his
commitment to the children of Con-
necticut. They remembered his leader-
ship, wisdom, integrity, intellect and
fairness. They said that he elevated the
thinking in the State about children,
teachers, and public education.

I would like to join the chorus of
voices singing the praises of this hon-
orable man. I knew Tom Mondani, and
I saw first-hand his commitment and
dedication to helping others and im-
proving the quality of our public
schools. The people of Connecticut will
miss him dearly.∑

f

TRIBUTE TO GENE E. HUCKSTEP

∑ Mr. BOND. Mr. President, a very pop-
ular Sunday night television show, en-
titled, ‘‘Touched by an Angel’’ focuses
on stories where people’s lives have
been affected in a positive way by an-
gels who are sent from Heaven to serve
among us.



CONGRESSIONAL RECORD — SENATES5346 May 21, 1998
I rise today to pay tribute and honor

a very dear friend who might just qual-
ify as one of those angels that serves to
minister to his fellow man.

This past week, a former Presiding
Commissioner of Cape Girardeau Coun-
ty, Gene Huckstep, completed his suc-
cessful service on Earth just before
reaching his 70th birthday.

Gene Huckstep was widely loved and
universally respected, but he was at
first appearance not one you would fig-
ure to be an angel. Gene was a power-
fully-built man who could be as rough
as he needed to be. He laughingly told
stories about his educational career,
which at times bordered on juvenile de-
linquency. He was sent in the military
to shape up.

Then, in a career fueled with brushes
with death, by his calculation he used
up about 39 lives. In the Army as a
tank driver he once was badly burned
when the tank caught fire when it was
being refueled, and another time when
his tank went into water 25 feet deep
he barely escaped drowning.

After his service career he returned
to his native Cape Girardeau and saw
death and destruction first-hand when
the May 21, 1949 tornado struck. After
taking a baby from the hands of a
dying man impaled on a two-by-four,
he searched for other survivors and fell
into a cellar fracturing three vertebrae
and leaving him in a body cast from
hip to neck.

His outstanding service to his fellow
man began in 1965 when his family-
owned body shop bought a gas-powered
saw which led law enforcement agen-
cies to begin to call on Gene to rescue
victims in serious car accidents.

He faced many life and death situa-
tions cutting people out of burning
automobiles to save their lives; in
some cases losing the battle to flames
before he could extricate them.

One time he was trying to retrieve a
drowning victim when friends on the
bank saw swarms of cottonmouth
water moccasins coming toward him.
They pulled him out with a grappling
hook that saved him from potentially
fatal snake bites.

Over his career in 22 years he person-
ally extricated victims from 1,976 seri-
ous car accidents. For these victims
and their families, Gene Huckstep
truly was an angel.

His service to mankind continued
well beyond his extrication business. In
1978 he was elected Presiding Commis-
sioner of Cape Girardeau County with
strong bipartisan support and led the
way on many improvements in the
county including a new jail, a veterans
home, and many other worthwhile ben-
efits.

In the private sector he led the drive
for a new emergency room at St.
Francis Hospital, and he served as
Chairman of the Board of Cameron Mu-
tual Insurance Company.

His specific charitable contributions
are far too many to recount, but it is
safe to say he left his community a far
better place because he touched so

many things for the good of the com-
munity and his fellow man.

As one who was blessed by his friend-
ship as well as his political support, I
shall always remember his generosity,
his good humor, and his genuine con-
cern for others. Our thoughts and pray-
ers are with his lovely wife Betty, his
family, and his many close friends. I
shall always treasure his memory and
the fact that he was spared from dan-
gerous situations so many times to
carry on his work among the people of
southeast Missouri.∑
f

TULARE, SOUTH DAKOTA HIGH
SCHOOL BAND TRAVELS TO CAN-
ADA

∑ Mr. JOHNSON. Mr. President, I want
to take this opportunity today to rec-
ognize the Tulare, South Dakota High
School concert band for their up-com-
ing trip to Canada. The Tulare band
will travel to Winkler, Manitoba, Can-
ada on June 2, 1998 to perform concerts
with the Canadian Garden Valley Col-
legiate School.

I want to express my appreciation to
Paul Moen, band director and Karl
Redekop, principal from Garden Valley
Collegiate School. These two individ-
uals have worked very hard to plan and
organize this exciting trip. I also want
to thank Tulare’s band director, Sam
Glantzow, for his countless hours of
dedicated work to see that this great
learning experience for the band mem-
bers from Tulare High School is a suc-
cess.

Mr. President, the band members
from both schools will gain valuable
knowledge about new cultures and will
form international friendships. I am
sure this will be an experience every-
one will remember for a lifetime.∑
f

RECOGNIZING THE 351st MP COM-
PANY FOR ITS ROLE IN BOSNIA-
HEREZOGOVENIA

∑ Mr. MACK. Mr. President, I would
like to take a few minutes to welcome
home the 351st MP Company who re-
cently returned from Bosnia on April 3,
1998. The President sent our service
men and women to Bosnia in an effort
to bring peace to the region. I think it
is appropriate to recognize the impor-
tant and extensive contributions of our
Reserve Forces without whom this ex-
tended mission probably would not
have been possible.

The 351st, consisting of 182 personnel,
primarily from the City of Ocala, FL,
was mobilized on August 19, 1997 and
ordered to Bosnia under the command
of Captain Keith Holmes. Prior to their
departure, the unit underwent exten-
sive training at both Ft. Benning, GA
and Ft. Polk, LA, before being sent to
Bosnia-Herzogovina. In Bosnia, the
unit was split between two base camps,
Eagle Base and Bedrock, located in
Tuzia valley.

While in Bosnia, the 351st partici-
pated in operation Joint Guard. The
operation’s major focus was to provide

a stable environment for implementa-
tion of the General Framework Agree-
ment for Peace (GFAP). The 351st con-
ducted numerous peacekeeping mis-
sions, which included: area presence
patrols, weapons storage site inspec-
tions, quick Reaction Force duties on
Eagle Base, and protective services for
numerous senior U.S. Army officers,
culminating with the President of the
United States during his visit to Bos-
nia.

In leaving their families and their
jobs, the men and women of the 351st
have endured personal sacrifice and
demonstrated their deep sense of duty
to their country. It is only through the
recognition and use of reservists as an
integral part of our total force struc-
ture that the United States has been
able to demonstrate its commitment to
peace and security in Bosnia. And,
through this commitment, the United
States has made possible the promise
of safety and hope of reconciliation to
the people of this troubled region.

In its role, the 351st has served as a
shining example of the indispensable
role of Reservists in our Armed Forces.
Reservists who answered the call of
duty when their country asked them to
serve have my deepest respect and
gratitude. Accordingly, it gives me
great pleasure to welcome home the
351st MP Company and thank them for
a job well done.∑
f

TRIBUTE TO DOUGLAS C.
HOLBROOK

∑ Mr. LEVIN. Mr. President, I rise
today to pay tribute to Douglas C. Hol-
brook, who will be retiring from his po-
sition as Secretary-Treasurer of the
American Postal Workers Union in No-
vember, 1998. Mr. Holbrook is being
recognized for his service to the men
and women of the American Postal
Workers Union at their 14th Biennial
National Convention, which will take
place in my home town of Detroit,
Michigan, from July 20–24, 1998.

Douglas Holbrook was born and at-
tended high school in Virginia, and
moved to Michigan to study labor rela-
tions and administration at Wayne
State University in Detroit. While in
Detroit, Mr. Holbrook began his career
with the U.S. Postal Service as a part-
time clerk. His abilities were quickly
recognized by his fellow employees,
and he began his distinguished career
in labor relations with the Detroit Dis-
trict Area Local. After serving as
Trustee, Editor of the Detroit Postal
Worker and Vice President, he was
elected President of the District Local
in 1966. Mr. Holbrook served in this po-
sition until being chosen to fill the un-
expired term of his predecessor as Sec-
retary-Treasurer of the American Post-
al Workers Union.

The American Postal Workers Union
is the largest union of postal workers
in the world. Under the steady and de-
termined leadership of Mr. Holbrook,
APWU has truly been a powerful force
for workers rights, fair pay and a safe



CONGRESSIONAL RECORD — SENATE S5347May 21, 1998
workplace. I know that he will be
missed by his colleagues and by postal
workers from every corner of the coun-
try.

Mr. President, I know my colleagues
join me in expressing appreciation to
Douglas Holbrook for his distinguished
service to our nation’s postal workers,
and in wishing him well in his upcom-
ing retirement.∑

f

CATHERINE KALINOWSKI, COLO-
RADO STATE CHAMPION, THE
CITIZENS FLAG ALLIANCE
ESSAY CONTEST

∑ Mr. ALLARD. Mr. President, I rise
today to pay tribute to Catherine
Kalinowski who has been named the
Colorado State champion in The Citi-
zens Flag Alliance Essay Contest. This
young lady was charged with the task
of writing an essay on the theme, ‘‘The
American Flag Protection Amendment:
A Right of the People . . . the Right
Thing to Do,’’ and did a fine job of
making the case for protecting the
greatest of our national symbols.

As many in this Chamber know, I am
a strong supporter of a constitutional
amendment to prohibit the desecration
of our flag. The American flag is a
great symbol of our Nation, and it
should be regarded with the highest of
honors. It is a part of our national
identity, representing the hopes,
dreams, and honor of our country.

As I read this essay, one passage
struck me as particularly insightful. I
believe that Catherine sums up our be-
liefs best when she writes,

The visage of the nation’s flag has altered
as it has aged, with modifications in the di-
mensions, design, and number of stars; yet
changing appearance has not impeded the
flag from becoming the principal image of
American ideals.

I would like to submit the full text of
Ms. Kalinowski’s essay for inclusion in
the CONGRESSIONAL RECORD at this
time.

Mr. President, Catherine Kalinowski
represents the best and brightest that
America has to offer. Young people like
her are our future, a future that is
brighter because of her commitment
and resolve. On behalf of all Colo-
radans, I would like to congratulate
Catherine and wish her the best of luck
in the upcoming national competition.

The essay follows:
THE AMERICAN FLAG PROTECTION AMEND-

MENT: A RIGHT OF THE PEOPLE . . . THE
RIGHT THING TO DO

(By Catherine M. Kalinowski)

‘‘Stars and Stripes Forever,’’ a song by
John Philip Sousa proclaims the American
flag as ‘‘the flag of the free’’ and ‘‘the Ban-
ner of the Right.’’ Sousa declares ‘‘May it
wave as our standard forever,’’ but may it?
The flag of the United States of America is
so loosely protected by state and federal
laws that the molestation of the flag has be-
come acceptable. America’s flag has gone
from being a symbol of freedom and right-
eousness to one of commercialism and insur-
rection.

As the Colonists fought for the rule of the
land they considered their own, creation of a

separate identity from England became im-
portant. Before a fleet of the Continental
Congress set out to intercept British supply
boats coming into Boston, Col. Joseph Reed
wrote to his commander, General George
Washington. ‘‘Please to fix upon Some par-
ticular Colour for a Flag—& a Signal, by
which our vessels may know one another.’’
Col. Reed’s letter of request was lamentably
late, forcing the ships to sail under their old
flags. The flag issue was settled when on
June 14, 1777, Congress, ‘‘Resolved, That the
flag of the thirteen United States be thirteen
stripes alternate red and white; that the
union be thirteen stars, white in a blue field,
representing a new constellation.’’ And by
November 1, 1777, Stars and Stripes were
seen flying from a US ship under the com-
mand of Continental Navy Captain John
Paul Jones. The flag on Jones’ vessel was the
first to represent the United States in a for-
eign port and to receive recognition as rep-
resenting America as a nation, being given a
nine-gun salute by the French at Quiberon
Bay. Though originally needed for the prac-
tical objective of identification at sea, the
creation of Old Glory became significant to
the establishment of the nation.

The visage of the nation’s flag has altered
as it has aged, with modifications in the di-
mensions, design, and number of stars; yet
changing appearance has not impeded the
flag from becoming the principal image of
American ideals. Life, liberty, and the pur-
suit of happiness is embodied in every stitch
of the US flag. As United States Senator
Paul Fannin wrote, ‘‘Those who tear down
the flag reveal their hatred for everything
good and great in our country, because the
flag is a symbol of what we want America to
be—a land of justice, opportunity, equality
and compassion.’’ New York Mayor John V.
Lindsay viewed the flag as having individual
stars and stripes to represent the individual-
ity of the country’s citizens; however, be-
cause the same flag flies over all Americans,
the flag ‘‘binds us together in the common
enterprise we call America.’’ A representa-
tion of so much positive in American soci-
ety, a representation of the United States
itself, it is unfortunate that the flag is be-
coming insignificant.

During the beginning of this century, most
states enacted laws to discourage flag dese-
cration, outlawing placing any marks or pic-
tures of the flag, forbade any flag usage for
commercial purposes, and banned any phys-
ical destruction of flags or any’’ act or
words’ that publicly cast ‘‘contempt’’ on the
flag. These standards have been obscured to
the point of oblivion. The flag is pictured on
everything from apparel and political para-
phernalia to automobiles and boxes of cereal.
Depicted on every corner, the flag no longer
receives the veneration due to it. Penaliza-
tion for defiling the flag through acts such
as flag burning was practiced until what has
been called the 1989–1990 Flag Burning Con-
troversy. Gregory Lee Johnson was arrested
in 1984 for burning a flag in Dallas, Texas.
Under Texas’ Venerated Objects law, John-
son had committed a crime and was sen-
tenced to the maximum penalty of one year
in prison and a fine of $2,000. An appeals
court reversed Johnson’s conviction by a 5–4
vote on April 20, 1988. Dallas County, in re-
sponse to the Texas Court of Criminal Ap-
peals, requested the ruling of the U.S. Su-
preme Court. The decision of the Supreme
Court upheld through another 5–4 vote the
conclusion of the Texas court, agreeing that
flag burning is protected by the First
Amendment. In response to the Johnson de-
cision, there have been votes for an amend-
ment protecting the flag, but none with
enough majority to adopt the amendment.

Constitutionality of flag burning has been
supported by the guarantee of free speech,

including symbolic speech, in the First
Amendment. However, the Supreme Court
has ruled that freedom of speech has limits;
restricted areas of speech include obscenity,
defamation, speech that leads to illegal ac-
tion, fighting words, and speech in public
schools. Because obscenity is generally de-
fined as anything that violates society’s
standards of decency, desecration of Old
Glory could be considered indecent, thus un-
protected by the Constitution. The consider-
ation of actions protected as speech also al-
lows for destruction of the flag to be viewed
as fighting words, exceeding another limit of
the First Amendment. In Chaplinsky v. New
Hampshire (1942), the Supreme Court defined
‘‘fighting words’’ as words that, ‘‘have a di-
rect tendency to cause acts of violence.’’
Flag burning seems a fighting word as it
often leads to acts of violence. When consid-
ering obscenity and fighting words, the flag
does not appear to be protected by free
speech. Therefore, it seems in order to go
ahead and proceed with the next step, creat-
ing an American Flag Protection Amend-
ment.

To propose such a protection amendment,
two-thirds of the members of both houses of
Congress or the same percentage of members
of a national convention must vote for the
proposal of the amendment. Once proposed,
three-fourths of the states must ratify the
amendment by a vote in each state’s legisla-
ture or state convention. If enough citizens
gave their support of an American Flag Pro-
tection Amendment, the representatives of
the people would surely follow their will and
obtain protection for the banner of the na-
tion.

American’s flag needs and deserves to be
treated with dignity, and it is the right of
the public to rally for Constitutional protec-
tion of the magnificent symbol of the United
States. So much time as already elapsed—
now is the time to act justly on the behalf of
Old Glory. With swift action, Stars and
Stripes will be able to, ‘‘wave as our stand-
ard forever.’’∑

f

MORDECHAI STRIGLER

∑ Mr. MOYNIHAN. Mr. President,
today is a bittersweet day at the Jew-
ish Theological Seminary in New York
City where the annual commencement
ceremony will include an unprece-
dented presentation of a posthumous
honorary doctorate to Mordechai
Strigler, the talented editor of the Yid-
dish Forward who died last week at the
age of 76.

I rose almost a year ago today to
share with the Senate the news of the
Forward’s centenary. This remarkable
newspaper, which once helped hundreds
of thousands of new immigrants learn
about their new homeland, now prints
Yiddish, Russian and English weekly
editions. The Yiddish edition has gone
from a daily press run of 250,000 copies
to a weekly run of 10,000, but has re-
tained much of the literary excellence
and social conscience that has so char-
acterized the Forward during its sto-
ried history.

Mordechai Strigler was born in 1921
in Zamosc, Poland, and was sent to
study in a yeshiva at age 11. In 1937 he
began work as a rabbi and teacher in
Warsaw.

When the Germans occupied Poland
in 1939, he tried to escape to Russia,
but was caught at the border. He spent
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a few months at the Zamosc ghetto
with his parents and then five years in
several concentration camps. In Bu-
chenwald, he was a member of the Re-
sistance and served as a covert teacher
for the children incarcerated there. He
was liberated on April 11, 1945.

After the war, he began writing furi-
ously and prolifically for the next 53
years until his death. He chronicled the
slave-labor camps and death factories
in a six-volume Yiddish series called
‘‘Oysgebrente Likht’’, which means
‘‘Extinguished Candles’’.

In 1955, Strigler published two vol-
umes called ‘‘Arm in Arm with the
Wind,’’ a historical novel about Jewish
life in Poland in the 17th and 18th cen-
turies.

His newspaper career began in War-
saw just before the war and flourished
in Paris after the war. In France, he
served as editor of Unzer Vort (Our
world), a Yiddish daily.

While in New York, he was offered
the editorship of the Kemfer, a position
he held until 1995. He published such
classic Yiddish writers as Abraham
Reizen, H. Leivik, Chaim Grade, and
Jacob Glatstein.

In 1978, Strigler was awarded the
Itzak Manger Prize in Jewish Lit-
erature, one of the most distinguished
prizes in the field.

He became editor of the Yiddish For-
ward in 1987, following the retirement
of Simon Weber, and he remained at its
helm until last month.

‘‘The death of Strigler marks not
only a sad transition for his colleagues
in the Yiddish, Russian, and English
editions of the Forward but also a
milestone in the area of Yiddish-lan-
guage journalism and the literature of
the Holocaust,’’ the English-language
Forward said in an obituary.

I ask to have printed in the RECORD
the English edition of the Forward’s
moving editorial tribute to this tal-
ented journalist.

MORDECHAI STRIGLER

Mordechai Strigler, the editor of the Yid-
dish Forward who died Sunday at the age of
76, was one of the giants. Born at Zamosc,
Poland, he became famous at a young age as
a genius of Talmud. He was apprenticed to
the greatest sages of his time. He was at the
barricades in Warsaw when the Germans in-
vaded. He fled toward Russia, but was cap-
tured by the Nazis, who cast him into con-
centration camps. His parents and three of
his seven sisters perished. He himself was in,
among other camps, Maidenek, Skarhisko
and Buchenwald, where he was a member of
the Resistance and where on liberation he
was spotted by Meyer Levin, who wrote
about his heroism in his memoir ‘‘In
Search’’. Levin told of Strigler gathering
children secretly in the barracks and teach-
ing them Yiddish and Hebrew. He had lost
his pre-war manuscripts during the war. It is
said that upon liberation he began writing
furiously. He continued until weeks before
he died. He turned out cycles of poetry and
novels, as well as biblical commentaries and
analysis of rabbinic responsa and thousands
of items of journalism—editorials, dis-
patches, criticism and feuilletons. Moving to
Paris immediately after the war, he became
editor of Unzer Vort and joined the Labor Zi-
onist movement. As editor of the Yiddisher

Kemfer and, later, the Yiddish Forward as
well, he maintained a courteous and gentle
exterior, but it belied an extraordinary
toughness. No matter how others around him
might fume, he would go on doing what he
thought was right. His achievements are well
known. He touched Jews the world over, in-
spired his colleagues and set a standard to
which all the editors of the Forward, in Yid-
dish, Russian, and English, look up.

Yet for all these achievements, there was a
dimension to Mordechai Strigler that re-
mained a mystery, even to many of us who
worked in the same editorial rooms with him
for years. It had to do with his spiritual jour-
ney. Had history taken a different turn, it is
as a Torah sage that he might be remem-
bered today. But the Holocaust shook his
faith and led him to quarrel with God. He
emerged to write poetry and fiction. He en-
tered the political fray for the labor faction.
Hope came to him from the establishment of
the Jewish state, which became, along with
Jewish unity, his abiding passion. After he
reached America, he began corresponding
with a young woman in Jerusalem, Esther
Bonni, a scientist. When they finally met in
Israel, a romance developed and marriage
followed. After the birth of their daughter,
Leah, the glimmer of Strigler’s spiritual life
began to shine again. Leah talked at his fu-
neral of Strigler’s enduring attachment to
text and of his powers as a teacher. He was
obsessed with the accuracy of citations of
Torah and Talmud, so that whenever she
asked a question, he would insist on check-
ing sources, even though he almost always
knew the references by heart. In recent
years, his intimates relate, he had occasion
to lay tefillin. Even then it was said that he
had not again become a believer but was
merely observing a mitzvah. Yet as he lay
dying at Roosevelt Hospital, his daughter
read to him for days from the Bible, holding
the text in one hand and here father’s hand
in the other. His daughter and wife sang
prayers in Yiddish and Hebrew, which for
precious moments brought him out of his
coma. This is how this editor who had lived
and chronicled and tragedies and triumphs of
our century spent his last days—called back
to consciousness, however fleetingly, by the
languages of the Jews.∑

f

THE SPALLATION NEUTRON
SOURCE: A CRITICAL ELEMENT
OF OUR VISION OF THE FUTURE

∑ Mr. FRIST. Mr. President, the Spall-
ation Neutron Source currently being
developed at Oak Ridge, Tennessee will
be the most powerful spallation source
of neutrons in the world. It will enable
scientists to ‘‘see’’ and thus understand
the physical, chemical, and biological
properties of materials at the atomic
level.

In nuclear physics, Mr. President, the
study of neutrons led to the develop-
ment of nuclear weapons, nuclear en-
ergy, medical isotopes, and our under-
standing of the energy and evolution of
the stars and the origins of the solar
system.

In condensed matter physics, neu-
trons are used—among other things—
to study magnetic materials, magnetic
resistance, and the dynamic aspects of
glasses, liquids, amorphous solids, and
phase behavior.

In materials science, neutrons are
used to study diffusion, crystal struc-
tures, the spatial distribution of impu-
rities, and the stress capacities of forg-
ings, castings, and welds.

In chemistry, neutrons are used to
determine molecular, crystal, and
large-scale structure.

In biology, neutrons are used to de-
termine the structure of protein and
protein complexes in lipids and biologi-
cal membranes, and to determine the
molecular arrangements on biological
surfaces to help us better understand
the function of cell surface receptors.

The one common requirement in all
of these research fields is an intense
source of neutrons. And the only such
source other than a large nuclear reac-
tor is an energetic particle accelerator
such as the Spallation Neutron Source.

Mr. President, as I’ve just pointed
out with this by-no-means-complete
list of examples, neutron scattering
has now become an indispensable tool
within a broad range of scientific dis-
ciplines: physics, chemistry, materials
science, nuclear physics, biology, earth
science, engineering and medicine—
which is why the Spallation Neutron
Source is a critical element of our vi-
sion of the future.

Far from a jobs program or a pie-in-
the-sky experiment, Mr. President,
spallation is the newest anchor of our
national research effort. And it will
contribute to America’s economic and
technological growth in thousands of
ways.

By helping us understand the prop-
erties of materials at the atomic level,
U.S. chemical companies will produce
better fibers, plastics, and catalysts;
U.S. pharmaceutical companies will
produce better drugs—with higher po-
tencies and fewer side effects; U.S.
automobile manufacturers will build
cars that run better and are safer to
operate; and U.S. aircraft manufactur-
ers will build planes that are stronger,
lighter, faster, and safer—with fewer
defects, lower stress levels, and greater
fuel efficiency.

We’ll create stronger magnets and
magnetic materials—that will result in
more efficient electric motors and gen-
erators, better magnetic recording
tapes, computer hard drives, and medi-
cal magnetic resonance systems.

And all across America, U.S. indus-
tries will produce everything from bet-
ter low-fat foods, credit cards, and cos-
metics, to clothes that don’t wrinkle
and bags that don’t break, to better
airport detection equipment and bul-
letproof vests.

In the next century, the achieve-
ments will be even greater—especially
in the field of medicine. We’ll see drug
delivery systems that release medicine
precisely when and where the body
needs it—without side effects; artificial
blood that will eliminate the need to
screen for viruses or procure exact
blood types in times of emergency; cor-
rosion-resistant medical implants that
will last a lifetime and never have to
be replaced; and smaller, faster elec-
tronic chips that will lower energy
costs and increase convenience in hun-
dreds of products.
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In other words, Mr. President, spall-

ation is not only essential to the ad-
vancement of important scientific re-
search, it’s absolutely critical to re-
taining our competitive edge in the
global economy and the quality of life
we have come to enjoy.

Completion of the Spallation Neu-
tron Source—on time and on budget—
must be a priority for another reason
as well. Over the last 20 years, America
has fallen alarmingly behind Europe in
the availability of up-to-date neutron
sources and instrumentation. The
major research reactors in our inven-
tory—the HFIR at Oak Ridge, Ten-
nessee, and the High Flux Beam Reac-
tor—were built more than 30 years ago.
With the demise of the ANS (Advanced
Neutron Source), and all it represented
in terms of maintaining America’s
strength is neutron science, we cannot
reasonably expect those aging facilities
to sustain our entire neutron scatter-
ing effort.

Fortunately, unlike ANS—whose
pricetag [$3B] and lack of public sup-
port caused the Administration to
abandon the effort—Spallation is both
affordable [$2B] and strongly endorsed
by both the White House and the Con-
gress.

Mr. President, the Spallation Neu-
tron Source is a big part of that vision
of our vision for the future. As with all
of America’s truly imaginative ven-
tures—the space program, the Human
Genome Project, the Hubble tele-
scope—its benefits will be felt for years
to come.

But there is another reason Spall-
ation must be supported, Mr. Presi-
dent. It is, in my view, exactly the
kind of project the federal effort was
designed to produce and support: It’s
good science—that is both knowledge-
driven and mission-driven; it will be
fiscally accountable—if we in Congress
do it right; it has a consistent ap-
proach; it will have measurable results;
it will create a flow of technology,
from research through commercializa-
tion; it will promote excellence
throughout the American research in-
frastructure, and across a broad range
of initiatives; and it will create part-
nerships among industry, academia,
and the national labs.

And because of the way it was set-up
as a cooperative partnership among the
national labs—Lawrence Berkeley will
be responsible for the ion source; Los
Alamos, for the linear accelerator;
Brookhaven, for the accumulator ring;
Argonne, for the instrumentation and
experiment facilities; and Oak Ridge
for the conventional facilities, target
apparatus, and overall project manage-
ment—it will increase Congress’ ability
to focus on the importance of science
and technology; decrease the likeli-
hood that it will get side-tracked by
politics; and ensure that spallation is
consistent and effective.

In other words, Mr. President, the
real effects of this project don’t end
with Spallation, they begin with it—
and with us and our commitment to
science and technology future.∑

TRIBUTE TO PRESIDENT JIMMY
CARTER ON THE NAMING OF
THE U.S.S. JIMMY CARTER SUB-
MARINE

∑ Mr. CLELAND. Mr. President, I rise
today to congratulate former President
Jimmy Carter on the naming of the
Navy’s third and final Seawolf-class
submarine, the U.S.S. Jimmy Carter.

After graduating from the U.S. Naval
Academy in 1946, President Carter ful-
filled a dream from his childhood in
southwest Georgia by serving in both
the Atlantic and Pacific fleets. As a
submariner, he was selected by the late
Adm. Hyman Rickover to help in the
development of the fledgling U.S. nu-
clear submarine program, a program
which has realized its full potential in
the Seawolf-class attack submarines.

I had the privilege of attending the
naming ceremony at the Pentagon on
April 27 with President and Mrs.
Rosalynn Carter. Navy Secretary John
H. Dalton praised the U.S.S. Jimmy
Carter as a bridge to the next genera-
tion of attack submarines. The newest
Seawolf vessel, named after the only
President to serve on a submarine, is
currently being built and is due to join
the U.S. fleet in December 2001.

I ask my colleagues in the Senate
today to join me in saluting and con-
gratulating President Carter on his
years of service in this Nation’s Navy,
and later as Governor of my home
State of Georgia and President of the
United States. President Carter is re-
spected by all Americans for his efforts
on behalf of our country both during
and after he held office. The naming of
the U.S.S. Jimmy Carter is a wonderful
tribute to honor a great American in a
manner befitting his outstanding serv-
ice to this nation.∑

f

PAU-WA-LU MIDDLE SCHOOL

∑ Mr. BRYAN. Mr. President, I rise
today to recognize the achievements of
the Pau-Wa-Lu Middle School in
Gardnerville, Nevada. Each year for
the last four years, Pau-Wa-Lu Middle
School has been involved in a major
service project within its community.

In 1995/96, the school sponsored a
cleanup project during which 250 stu-
dents and adults cleared years of accu-
mulated trash from green belts within
their community.

In 1997, when a major flood dev-
astated the homes and businesses of
many of Northern Nevada’s citizens,
over 600 students and adults donated
more than 4,000 man hours to helping
flood victims recover their lives and
property.

And in 1998, over 300 students and
adults from Pau-Wa-Lu and Carson
Valley Middle Schools have planted
trees in Autumn Hills, an area that has
been devastated by forest fire.

I am pleased to recognize Pau-Wa-Lu
Middle School for its commitment to
community and instilling this same
spirit in its students.∑

RULES FOR SPECIAL COMMITTEE
ON YEAR 2000

∑ Mr. BENNETT. Mr. President, I rise
today to submit for the RECORD, in ac-
cordance with Senate Rule 26.2, the
Rules for the Special Committee on the
Year 2000 Technology Problem which
were adopted by a unanimous vote of
the Committee on Wednesday, May 20,
1998.

Also, I want to express my gratitude
to the leadership on both sides of the
aisle for their support, without which
we could not have created this very im-
portant Committee. I also want to take
a moment to mention that the Ser-
geant at Arms’ great help in assisting
us in the set up of our offices. Finally,
I would be remiss not to mention that
the hard work and patience of the staff
of the Rules Committee has also aided
us in moving forward in a more expedi-
tious fashion.

RULES OF PROCEDURE

I. CONVENING OF MEETINGS AND HEARINGS

1. Meetings. The Committee shall meet to
conduct Committee business at the call of
the Chairman.

2. Special Meetings. The Members of the
Committee may call additional meetings as
provided in Senate Rule XXVI(3).

3. Notice and Agenda:
(a) Hearings. The Committee shall make

public announcement of the date, place, and
subject matter of any hearing at least one
week before its commencement.

(b) Meetings. The Chairman shall give the
Members written notice of any Committee
meeting, accompanied by an agenda enumer-
ating the items of business to be considered,
at least 5 days in advance of such meeting.

(c) Shortened Notice. A hearing or meeting
may be called on not less than 24 hours no-
tice if the Chairman, with the concurrence of
the Vice Chairman, determines that there is
good cause to begin the hearing or meeting
on an expedited basis. An agenda will be fur-
nished prior to such a meeting.

4. Presiding Officer. The Chairman shall
preside when present. If the Chairman is not
present at any meeting or hearing, the
Ranking Majority Member present shall pre-
side. Any Member of the Committee may
preside over the conduct of a hearing.

II. CLOSED SESSIONS AND CONFIDENTIAL
MATERIALS

1. Procedure. All meetings and hearings
shall be open to the public unless closed pur-
suant to paragraph 3 of this section. To close
a meeting or hearing or portion thereof, a
motion shall be made and seconded to go
into closed discussion of whether the meet-
ing or hearing will concern the matters enu-
merated in Rule II.3. Immediately after such
discussion, the meeting or hearing may be
closed by a vote in open session of a majority
of the Members of the Committee present.

2. Witness Request. Any witness called for
a hearing may submit a written request to
the Chairman no later than twenty-four
hours in advance for his examination to be in
closed or open session. The Chairman shall
inform the Committee of any such request.

3. Closed Session Subjects. A meeting or
hearing or portion thereof may be closed if
the matters are consistent with Senate Rule
XXVI(5)(b).

4. Confidential Matter. No record made of a
closed session, or material declared confiden-
tial by the Chairman and Vice Chairman, or
report of the proceedings of a closed session,
shall be made public, in whole or in part or
by way of summary, unless specifically au-
thorized by the Chairman and Vice Chair-
man.
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5. Radio, Television, and Photography. The

Committee may permit the proceedings of
hearings which are open to the public to be
photographed and broadcast by radio, tele-
vision, or both, subject to such conditions as
the Committee may impose.

III. QUORUM AND VOTING

1. Reporting. A majority of voting mem-
bers shall constitute a quorum for reporting
a resolution, recommendation, or report to
the Senate.

2. Committee Business. Three voting mem-
bers shall constitute a quorum for the con-
duct of Committee business, other than a
final vote on reporting, providing a minority
Member is present. One Member shall con-
stitute a quorum for the receipt of evidence,
the swearing of witnesses, and the taking of
testimony at hearings.

3. Polling.
(a) Subjects. The Committee may poll (1)

internal Committee matters including those
concerning the Committee’s staff, records,
and budget; (2) authorizing subpoenas; and
(3) other Committee business which has been
designated for polling at a meeting.

(b) Procedure. The Chairman shall cir-
culate polling sheets to each Member speci-
fying the matter being polled and the time
limit for completion of the poll. If any Mem-
ber so requests in advance of the meeting,
the matter shall be held for meeting rather
than being polled. The clerk shall keep a
record of polls. If the Chairman determines
that the polled matter is one of the areas
enumerated in Rule II.3, the record of the
poll shall be confidential. Any Member may
move at the Committee meeting following a
poll for a vote on the polled decision.

IV. SUBPOENAS

1. Subpoenas. Subpoenas may be author-
ized by the Committee at a meeting of the
Committee or pursuant to Rule III.3.a
(above). Subpoenas authorized by the Com-
mittee may be issued over the signature of
the Chairman after consultation with the
Vice Chairman, or any member of the special
committee designated by the Chairman after
consultation with the Vice Chairman, and
may be served by any person designated by
the Chairman or the member signing the
subpoena.

V. HEARINGS

1. Notice. Witnesses called before the Com-
mittee shall be given, absent extraordinary
circumstances, at least forty-eight hours no-
tice, and all witnesses called shall be fur-
nished with a copy of these rules upon re-
quest.

2. Oath. All witnesses who testify to mat-
ters of fact shall be sworn. The Chairman or
any Member may administer the oath.

3. Statement. Any witness desiring to
make an introductory statement shall file 50
copies of such statement with the clerk of
the Committee 24 hours in advance of his ap-
pearance, unless the Chairman and Vice
Chairman determine that there is good cause
for a witness’s failure to do so.

4. Counsel:
(a) A witness’s counsel shall be permitted

to be present during his testimony at any
public or closed hearing, or staff interview to
advise the witness of his rights, provided,
however, that in the case of any witness who
is an officer or employee of the government,
or of a corporation or association, the Chair-
man may rule that representation by counsel
from the government, corporation, or asso-
ciation creates a conflict of interest, and
that the witness shall be represented by per-
sonal counsel not associated with the gov-
ernment, corporation, or association.

(b) A witness who is unable for economic
reasons to obtain counsel may inform the
Committee of this circumstance at least 48

hours prior to his appearance, and the Com-
mittee will endeavor to obtain volunteer
counsel for the witness. Such counsel shall
be subject solely to the control of the wit-
ness and not the Committee. Failure to ob-
tain counsel shall not excuse the witness
from appearing and testifying.

5. Transcript. An accurate electronic or
stenographic record shall be kept of the tes-
timony of all witnesses in closed and public
hearings. Any witness shall be afforded, upon
request, the right to review that portion of
such record, and for this purpose, a copy of a
witness’s testimony in public or closed ses-
sion shall be provided to the witness. Upon
inspecting his transcript, within a time limit
set by the committee clerk, a witness may
request changes in testimony to correct er-
rors of transcription, grammatical errors,
and obvious errors in fact. The Chairman or
a designated staff officer shall rule on such
requests.

6. Minority Witnesses. Whenever any hear-
ing is conducted by the Committee, the mi-
nority on the Committee shall be entitled,
upon request made by a majority of the mi-
nority Members to the Chairman, to call wit-
nesses selected by the minority to testify or
produce documents with respect to the meas-
ure or matter under consideration during at
least one day of the hearing. Such request
must be made before the completion of the
hearing.

7. Conduct of Witnesses, Counsel and Mem-
bers of the Audience. If, during public or ex-
ecutive sessions, a witness, his counsel, or
any spectator conducts himself in such a
manner as to prevent, impede, disrupt, ob-
struct, or interfere with the orderly adminis-
tration of such hearing, the Chairman or pre-
siding Member of the Committee present
during such hearing may request the Ser-
geant at Arms of the Senate, his representa-
tive, or any law enforcement official to eject
said person from the hearing room.

VI. AMENDMENT OF RULES

The rules of the Committee may be amend-
ed or revised at any time, by a majority vote
of the Committee, provided that no less than
3 days notice of the amendments or revisions
proposed was provided to all members of the
committee.∑
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TRIBUTE TO THE OUTSTANDING
DISASTER ASSISTANCE PRO-
VIDED BY THE GRAND FORKS
AIR FORCE BASE AND ITS
BRANCH OF THE AMERICAN RED
CROSS

∑ Mr. CONRAD. Mr. President, I rise
today to pay tribute to the extraor-
dinary disaster assistance efforts of the
Grand Forks Air Force Base (AFB) and
its branch of the American Red Cross.

Twelve months have passed since my
state suffered the worst winter and
spring of its history. A record eight
blizzards dropped more than eight feet
of snow on North Dakota, and brought
with them sub-zero temperatures well
into the month of April. The worst and
final storm, Blizzard Hannah, glazed
the state in a thick coat of ice,
knocked out power for much of North
Dakota, and made the snowmelt that
followed even more devastating. On the
heels of these paralyzing storms came
a ‘‘500-year’’ flood, driving thousands
from their homes, many in the middle
of the night.

The hasty evacuation of Grand
Forks, North Dakota, was the single

largest evacuation in recent American
history. Roused from their beds by the
wail of sirens, many citizens left their
city with little more than the clothes
on their backs. Homes inaccessible and
loved ones far away, thousands lacked
shelter.

I firmly believe that the evacuation
of Grand Forks would have been impos-
sible without the Grand Forks AFB
providing for those in need of a safe
place to sleep and something to eat.
The Base opened the doors of its homes
and cleared its hangars of aircraft to
house neighbors in need. It is esti-
mated that 4,500 residents of Grand
Forks found shelter at the air base.

The assistance of the Grand Forks
AFB Red Cross was also invaluable.
Red Cross volunteers worked tirelessly
over the period of the flood feeding the
displaced, staffing the hospice center
for the elderly, locating loved ones, and
ably dealing with the daunting task of
sheltering thousands. Then, when the
waters receded, the Grand Forks AFB
American Red Cross continued its ef-
forts: cleaning flood-damaged homes,
housing those whose homes remained
unlivable, and working to meet the
needs of its neighbors. Six hundred
fifty volunteers recorded nearly 48,000
hours of service in the flood and flood-
recovery effort.

Mr. President, these were volunteers
in the best sense of the word. The men
and women of the Grand Forks AFB
Red Cross were not immune to the
emotional upheaval of last year’s disas-
ters in the Red River Valley. These vol-
unteers had families and jobs, and in
many cases suffered disaster losses of
their own, but they gave of their time
freely. Though many of these men and
women only enjoyed a brief stay at
Grand Forks AFB, we North Dakotans
will always consider them neighbors.

The dedicated and selfless service of
Grand Forks AFB personnel made me
tremendously proud of America’s Air
Force, and our base. I was particularly
impressed that Air Force personnel la-
bored to battle flood waters, even as
their own homes were inundated. I felt
it was the least I could do to author an
amendment which ensured that all
Grand Forks AFB personnel would
have full access to an Air Force disas-
ter relief program.

Together with all my fellow North
Dakotans I would like to extend my
sincerest thanks to Grand Forks AFB
an the base’s American Red Cross. The
base commander at the time, Brigadier
General Kenneth W. Hess, and the Sta-
tion Manager of the American Red
Cross at the time, Mary Martin, de-
serve special thanks. Additionally, I
would like to thank the current base
commander, Colonel James A. Haw-
kins, for his continued assistance in
helping Grand forks get back on its
feet. Under their leadership, the base
and the Red Cross helped save a com-
munity, and made the state and the
Nation proud.

Mr. President, I ask that my letter to
Brigadier General Kenneth W. Hess be
printed in the RECORD.
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The letter follows:

U.S. SENATOR,
Washington, DC, May 6, 1997.

Brig. Gen. KENNETH W. HESS,
Commander, 319 Air Refueling Wing, Grand

Forks Air Force Base, Grand Forks, ND.
DEAR GENERAL HESS: Working on the disas-

ter has become all consuming, but I did want
to take a moment to let you know how much
I appreciate the courtesies you extended to
me and my staff on our recent stay. Too, I
shall be forever grateful to you for all you
have done for the people of North Dakota.

The night-time evacuation of the city of
Grand Forks would have been impossible
without the availability of the Grand Forks
Air Force Base facilities to those in need of
shelter. Your quick response and leadership
made a situation rife with danger manage-
able. This same helpful attitude was evident
everywhere on the Base—encouragement,
hope, and a warm smile went along with the
uniform whether at the Emergency Oper-
ations Center of the Command Center. And,
kindness did not hamper your efficiency—
The Grand Forks Air Force Base was a gra-
cious host to the President of the United
States and six Cabinet Members in the midst
of a disaster.

General Hess, you can be very proud of the
men and women of the 319 Air Refueling
Wing. One Airman mentioned to a member of
my staff, ‘‘We’re glad to help out. We are
just one big Grand Forks family.’’

With deepest appreciation,
Sincerely

KENT CONRAD,
U.S. Senate.∑

f

RECOGNITION OF ROSS P. MARINE

∑ Mr. BOND. Mr. President, On May 31,
1998, Ross P. Marine, DHL, MHA, Sen-
ior Vice President and Chief Operating
Officer, Trinity Luthern Hospital, Kan-
sas City, Missouri, and former Admin-
istrator, Truman Medical Center East
(Truman East), and the Director of
Public Health for the Jackson County
Health Department (JCHD), is receiv-
ing the Citizen of the Year award from
UNICO/Kansas City Chapter. As the re-
cipient, he may select a charity of his
choice to receive half the proceeds
from the awards dinner. Mr. Marine
has chosen to give his donation to the
Truman Medical Center East Auxil-
iary’s commitment to the renovation
of the Obstetrics Unit into a new
Labor, Delivery, Recovery and Post-
partum wing at Truman East.

UNICO stands for Unity, Neighbor-
liness, Integrity, Clarity and Oppor-
tunity and is a national organization
made up of men and women of Italian
descent who work for positive commu-
nity service. A Board member or cur-
rent officer nominates the candidate,
for Citizen of the year. Candidates
must have an interest in their commu-
nity and working with others to make
their community a better place.

Mr. Marine has continually shown
that he not only has concern for the
betterment of his community, but has
also taken a leadership role. He made
health care more accessible by starting
five public health outreach facilities.
Truman East received $38 million in
renovation and expansion because of
Mr. Marine’s efforts. While embracing
the credo of UNICO, ‘‘Service above

Self,’’ he has helped his community
and therefore Missouri as a whole. He
has been appointed to numerous Boards
of Directors and received many awards
for all his outstanding achievements.

Commending Mr. Marine for his
many years of service to his commu-
nity and the field of medicine, I am
glad to say that the State of Missouri
is enriched with his wisdom and leader-
ship. I join the many who congratulate
and thank him for his hard work and
wish him continued success in future
years.∑
f

CELEBRATION OF INTERNATIONAL
SPACE DAY

∑ Mr. GRAHAM. Mr. President, as the
senior Senator from the state that
launched the Mercury astronaut pio-
neers into space, sent Apollo astro-
nauts to the moon, and has hosted nu-
merous space shuttle launches since
1981, it is a tremendous privilege to
lead the U.S. Senate in recognizing
May 21 as ‘‘International Space Day.’’

Our nation’s exciting adventure in
space began just over forty years ago,
with the launch of the Explorer I sat-
ellite on January 31, 1958. The celebra-
tion of this anniversary gave us cause
to look back at America’s four decades
in space. ‘‘International Space Day’’
gives us a chance to look forward and
assess how to seize the space opportu-
nities of the future.

Mr. President, forty years after we
launched our first satellite and nearly
thirty years since Neil Armstrong took
mankind’s first steps on the lunar sur-
face, Americans remain captivated by
the exploration of space.

Students across the nation eagerly
study past achievements and future ad-
ventures in space exploration. In Flor-
ida, tourists flock to the Kennedy
Space Center on Cape Canaveral to see
the famed launch pads and rockets that
have boosted man into space. Right
here in Washington, the National Air
and Space Museum, National Space So-
ciety, and the aerospace industry have
put space right on Congress’ doorstep.

‘‘International Space Day’’ is an ap-
propriate occasion to reflect on how
our exploration and utilization of space
dramatically affects our day-to-day
lives. It is especially timely this week,
when the breakdown of the Galaxy
Four satellite has wreaked havoc in
our nation’s telecommunications sec-
tor. Many of us have constituents who
were unable to listen to National Pub-
lic Radio’s reports on this week’s floor
debate on comprehensive tobacco legis-
lation. Thousands of Americans have
been inconvenienced because their
pagers do not work. Doctors, busi-
nesses, television viewers and radio lis-
teners—virtually everyone in our soci-
ety—have been affected.

Relatively few Americans have had
the opportunity to escape the Earth’s
atmosphere and gravity, but space af-
fects all of us. Galaxy Four is just one
example of how critical the utilization
of space is to our economy. We are on

the brink of a new frontier in commer-
cial space activity, with almost weekly
launches of new communications sat-
ellites and the most competitive space
launch market in decades.

In 1998, the Senate will have a unique
opportunity to remove barriers that
impede U.S. companies in the explo-
ration of this new frontier. U.S. Sen-
ator CONNIE MACK and I introduced the
Commercial Space Act in the Senate
last fall and we hope to see it passed
soon.

Mr. President, this is an exciting
time to be discussing space issues in
the U.S. Congress. At NASA’s Kennedy
Space Center—the nation’s premiere
launch base—the space shuttle contin-
ues to faithfully serve our manned
space program. An international team
of engineers and astronauts is assem-
bling a new space station. In 1997 and
early 1998, the Mars Pathfinder blazed
a four-wheel drive trail on the Red
Planet and the launch of the Lunar
Prospector marked our return to the
moon. In October, my colleague JOHN
GLENN of Ohio will return to space
after thirty-seven years on Earth.
VentureStar is under development as
our nation’s space vehicle of the fu-
ture. And space tourism—featuring
space planes that operate from tradi-
tional airports—is becoming more and
more of a likelihood.

I hope these developments inspire
young Americans to develop the
science, math, and engineering exper-
tise that our nation needs to maintain
its leadership in space. Congress should
encourage efforts like that of the U.S.
Space Foundation’s Mission Home, a
program that brings together space so-
cieties and aerospace companies to
educate communities all over the na-
tion about our exciting future in space.

Mr. President, Disneyland will re-
dedicate its Tomorrowland on Friday—
forty-three years after it first inspired
young adventurers to aim beyond the
stratosphere. I will depend on all 100
members of this legislative body to
help make sure that the United States
is actively preparing for its
tommorowland by keeping our nation
on the forefront of the exploration, uti-
lization, and commercialization of
space today. Working together, we can
ensure that every day is space day in
the U.S. Senate.∑

f

50TH BIRTHDAY OF THE ISRAEL’S
INDEPENDENCE

∑ Mr. SANTORUM. Mr. President, in
1948 when Israel was fighting its most
costly war ever—the war for independ-
ence—Israel’s future Prime Minister
was told by the greatest military ex-
perts in the world that his newly cre-
ated State of 600,000 had no chance of
surviving. Now, in 1998, Israel is cele-
brating its 50th year of independence.

I commend the Jewish Federation of
the Scranton-Lackawanna community
for observing this historic occasion the
weekend of May 1–3.
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The State of Israel became a home

for Jews after more than 6 million Eu-
ropean Jews were massacred during the
Holocaust. Over the past 50 years,
Israel has acted as a refuge for thou-
sands of Jews throughout the world
and integrated them into their society,
while rebuilding a nation and creating
an active democratic political system.

On May 17, I joined Mayor Edward
Rendell and Israeli Consul General
Daniel Ashbel in Philadelphia to cele-
brate Israel’s 50th Independence Day
birthday party. During the opening
ceremonies, I thought of how Israel is a
land of wonderful contrast. It is both a
nation of great history and a nation of
great accomplishment. From the his-
torical perspective, the events that
have sprung forth from that land over
the centuries are overwhelming to even
consider. No matter what religious tra-
dition one might follow, the basic laws
that went on to frame many of the ten-
ants of our democratic form of govern-
ment, and the rules of conduct in a
civil society, came out of the land we
have always called Yis-ra-el.

Today, Israel has a growing economy,
farms on land that were once claimed
by the deserts, and high-tech compa-
nies producing cutting edge products
for our global marketplace. No other
society in the course of human history
can claim such progress in 50 short
years. No other nation can claim to
have risen to these heights from the
horrors of the Holocaust. That is why
Israel is so unique, so special, and so
deserving of our unyielding and uncon-
ditional support.

The United States has always main-
tained a relationship with Israel that is
based on mutual respect. America’s
commitment to Israel’s security
undergirds the entire peace process and
provides Israel the confidence it needs
to take very real risks for peace. I en-
courage the United States to continue
to act in a respectable manner by not
imposing a settlement on Israel that is
contrary to its national security inter-
ests.∑
f

WE THE PEOPLE . . . THE CITIZEN
AND THE CONSTITUTION COM-
PETITION

∑ Mr. CLELAND. Mr. President, I rise
today to recognize the following stu-
dents from Dunwoody High School in
Dunwoody, Georgia and their teacher
for their excellent performance in the
We the People . . . The Citizen and the
Constitution. I would like to congratu-
late the students who competed in this
year’s competition: Bakari Brock, Jen-
nifer Campbell, Richard Cartwright,
Michael Cayes, Carol Chandler, Melissa
Chastney, Zack Cullens, Melissa Der-
rick, Kevin Franklin, Erin Green, Judy
Hudgins, Rebecca Lamb, Dwayne
O’Mard, Sandra Park, Andrea Pierce,
Jennifer Price, Scot Prudhomme,
Carlyn Sibler, Geren Stone, Dannon
Taylor, David Weiner, David Yoo, and
teacher Celeste Boemker. I would also
like to recognize the efforts of the

State Coordinator, Michele Collins and
District Coordinator, John Carr, who
helped these students make it to the
finals.

This bright group of young students
competed against 49 other classes from
around the nation, testing their knowl-
edge of the United States Constitution
and our government. Administered by
the Center for Civic Education, the
program is the most extensive of its
kind, reaching more than 26 million
students in elementary, middle and
high schools. The students spent hours
in role playing and testing to prepare
themselves for this competition. The
three-day program simulates a Con-
gressional hearing in which students’
presentations are judged on the basis of
their knowledge of constitutional prin-
ciples and their ability to apply them
to historical and contemporary issues.

Mr. President, it is with great pride
that I offer my congratulations to
these students from Dunwoody High
School for their outstanding perform-
ance at the We the People competition,
and wish them continuing success with
their future studies.∑
f

CONTINUING JUDICIAL VACANCY
CRISIS IN THE SECOND CIRCUIT

∑ Mr. LEAHY. Mr. President, the Sen-
ate’s Republican leadership is refusing
to take action to end the judicial emer-
gency in the United States Court of
Appeals for the Second Circuit.

On March 25, the five continuing va-
cancies on the 13-member court caused
Chief Judge Ralph Winter to certify a
Circuit emergency, to begin canceling
hearings and to take the unprecedented
step of having 3-judge panels convened
that include only one Second Circuit
judge. On April 23, Chief Judge Winter
was forced to issue additional emer-
gency orders. For two months and into
the foreseeable future the Senate has
neglected its responsibility to the peo-
ple of the Second Circuit.

I have been urging favorable Senate
action on the nomination of Judge
Sonia Sotomayor to the Second Circuit
to fill a longstanding vacancy for many
months. That nomination remains
stalled on the Senate calendar. Two
weeks ago the nomination of Chester J.
Straub to the Second Circuit was fa-
vorably reported by the Judiciary Com-
mittee. That nomination is now also on
the Senate calendar awaiting action.
Today, the Senate Judiciary Commit-
tee is favorably reporting two addi-
tional nominees to the Second Circuit,
Judge Rosemary Pooler and Robert
Sack. That makes four nominees to the
Second Circuit awaiting confirmation,
four nominees who can end the judicial
vacancies crisis that plagues the Sec-
ond Circuit. But for the inaction of the
Majority Leader in calling for votes by
the Senate on this qualified nominees,
the crisis could end this week. I, again,
urge that action.

Before the last recess I introduced
legislation calling upon the Senate to
address this kind of judicial emergency

before it takes another extended re-
cess. The Senate has pending before it
four outstanding nominees to the Sec-
ond Circuit whose confirmations would
end this crisis.

Unfortunately Republican Senate
leadership has not taken the judicial
vacancies crisis seriously and has
failed to take the concerted action
needed to end it. They continue to per-
petuate vacancies in almost one in 10
federal judgeships.

With 11 nominees on the Senate cal-
endar and 32 pending in Committee, we
could be making a difference if we
would take our responsibilities to the
federal courts seriously and devote the
time necessary to consider these nomi-
nations and confirm them. Instead, we
are having hearings at a rate on one a
month, barely keeping up with attri-
tion and hardly making a dent in the
vacancies crisis that the Chief Justice
of the United States has called the
most serious problem confronting the
judiciary.

By a vote of 16 to 2, the Judiciary
Committee reported the nomination of
Judge Sonia Sotomayor to the Senate.
That was on March 5, 1998, over two
months ago. No action has been taken
or scheduled on that nomination and
no explanation for the delay has been
forthcoming. This is the oldest judicial
nomination pending on the Senate Ex-
ecutive Calendar. In spite of an April 8
letter to the Senate Republican Leader
signed by all six Senators from the
three States forming the Second Cir-
cuit urging prompt action, this nomi-
nation continues to be stalled by anon-
ymous objections. Our bipartisan letter
to the Majority Leader asked that he
call up for prompt consideration by the
Senate the nomination of Judge Sonia
Sotomayor. That was over one month
ago.

Judge Sonia Sotomayor is a qualified
nominee who was confirmed to the
United States District Court for the
Southern District of New York in 1992
after being nominated by President
Bush. She attended Princeton Univer-
sity and Yale Law School. She worked
for over four years in the New York
District Attorney’s Office as an Assist-
ant District Attorney and was in pri-
vate practice with Pavia & Harcourt in
New York. She is strongly support by
Senator MOYNIHAN and Senator
D’AMATO.

She is a source of pride to Puerto
Rican and other Hispanic supporters
and to women. When confirmed she will
be only the second woman and second
judge of Puerto Rican descent to serve
on the Second Circuit.

Judge Rosemary Pooler was nomi-
nated back on November 6, 1997, as was
Robert Sack, a partner in the law firm
of Gibson Dunn & Crutcher. They par-
ticipated in a confirmation hearing on
May 14 and were reported to the Senate
by the Judiciary Committee today.

Since May 7 the fourth pending nomi-
nation to the Second Circuit, that of
Chester J. Straub, has also been on the
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Senate calendar. Mr. Straub is a part-
ner in the law firm of Willkie Farr &
Gallagher.

Judge Sotomayor, Judge Pooler,
Robert Sack and Chester Straub can
and should all be confirmed to the Sec-
ond Circuit before the Senate adjourns
for its Memorial Day recess.

In his most recent Report on the Ju-
diciary the Chief Justice of the United
States Supreme Court warned that per-
sisting vacancies would harm the ad-
ministration of justice. The Chief Jus-
tice of the United States Supreme
Court pointedly declared: ‘‘Vacancies
cannot remain at such high levels in-
definitely without eroding the quality
of justice that traditionally has been
associated with the federal judiciary.’’

The people and businesses in the Sec-
ond Circuit need additional federal
judges confirmed by the Senate. In-
deed, the Judicial Conference of the
United States recommends that in ad-
dition to the 5 vacancies, the Second
Circuit be allocated an additional 2
judgeships to handle its workload. The
Second Circuit is suffering harm from
Senate inaction. That is why the Chief
Judge of the Second Circuit had to de-
clare the Circuit in a state of emer-
gency.

Must we wait for the administration
of justice to disintegrate further before
the Senate will take this crisis seri-
ously and act on the nominees pending
before it? I pray not.∑
f

CONGRATULATIONS TO EAST HIGH
SCHOOL, FINALIST IN THE WE
THE PEOPLE . . . THE CITIZEN
AND THE CONSTITUTION

∑ Mr. ALLARD. Mr. President, I rise
today to pay tribute to the students
from East High School in Denver, CO
who participated in the ‘‘We the People
. . . the Citizen and the Constitution
finals held here in our Nation’s Capital,
May 2–4, 1998. East High School com-
peted against 49 other classes from
across the Nation. Their hard work was
rewarded with an Honorable mention
as one of the top ten finalists in the
competition.

I am always pleased when I have the
opportunity to come to the Senate
floor to praise students that have
taken an interest in their government
and their Constitution. By taking part
in this competition, the students of
East High School have served to
strengthen the foundation of our de-
mocracy.

Mr. President, I would like to con-
gratulate the participants, Daniel
Berson, Lisa Bianco, Rosemary
Blosser, Tristan Bridges, John Patrick
Crum, Jessica Dismang, Belle Duggan,
Sterling Ekwo, Heidi Gehret, Sarah
Givens, Jamaal Harmon, Courtney
Hopley, Scott Kronewitter, Melanie
McRae, Jennifer Newman, Gavin
Rember, Jennifer Roche, Sarah
Showalter, Jessica Slenger, Lauren
Strickland, Matthew Vellone, Feliz
Ventura, Michaela Welch, and their
teacher Ms. Deanna Morrison for doing

such a fine job of representing Colo-
rado.

I cannot overstate the achievements
of these young people, they are some of
the best and brightest that America
has to offer. I am proud to say that I,
along with all Coloradans, congratu-
late East High School on a job well
done.∑
f

UNIVERSITY OF MICHIGAN MEN’S
ICE HOCKEY CHAMPIONSHIP

∑ Mr. LEVIN. Mr. President, I rise
today to congratulate the University of
Michigan hockey team on their 1998
NCAA Championship—The Wolverines’
second hockey title in three years.

On Saturday, April 4th, the Michigan
hockey team defeated Boston College
(3–2) in overtime for the championship.
This is a remarkable achievement for a
team which lost nine senior players
from last year’s team, including the
Hobey Baker trophy winner and 5 play-
ers who each scored 20 or more goals in
the season. The 1997–98 Michigan team
featured 10 freshmen, one of whom
scored two goals in the final game, and
another who scored the winning goal in
overtime in the championship game.

When the 1997–98 season started, it
was expected to be a rebuilding year
for the Wolverines. The young team
faced a difficult season against some of
the toughest teams in the nation. In-
stead, the Michigan team earned a 34–
11–1 record, seizing every chance to dis-
play their athleticism, sportsmanship,
teamwork, and perseverance.

The University of Michigan ice hock-
ey players have always been among the
‘‘leaders and best.’’ As the Wolverines
celebrate this year’s victory, they also
commemorate the anniversary of their
first NCAA title fifty years ago, when
the tournament began. In the last 50
years, the Wolverines have brought
nine championship titles back to Ann
Arbor, making them the winningest
team in NCAA men’s ice hockey his-
tory.

The ‘‘Victors’’ are indebted to the
strong leadership they have from Head
Coach Red Berenson and players, Cap-
tain Matt Herr and Assistant Captains
Bill Muckalt and Marty Turco. These
three seniors, along with Chris Fox and
Gregg Malicke, advanced to the Final
Four four seasons in a row. In addition,
senior Bill Muckalt was named a Hobey
Baker award candidate and All-Amer-
ican player, and senior goaltender
Marty Turco finished his college career
with one of the most impressive
records in college hockey. The goalie’s
four years at Michigan gave him a
record of 127 career victories and nine
victories in NCAA elimination games,
making him the winningest goaltender
in NCAA tournament history. Turco
was also selected most valuable player
in the Final Four after stopping 28
shots in the championship game.

I extend my best wishes to the Uni-
versity of Michigan Men’s Ice Hockey
Team on a tremendous season and the
1998 NCAA Championship—Go Blue!∑

LYMPHATIC FILARIASIS
∑ Mr. FAIRCLOTH. Mr. President, I
rise today to speak on behalf of a char-
itable contribution worthy of note.
Lymphatic filariasis is a terrible dis-
ease that our citizens are not likely to
see here in the United States, but it is
one of the World’s most disabling and
disfiguring diseases. It affects people in
73 countries, mainly in tropical and
subtropical areas of India, Africa, Asia
and South America.

The disease is caused by a parasite,
carried by mosquitoes. Efforts to elimi-
nate mosquitoes have not been success-
ful in these regions, and the result is
an endless cycle of infection for human
hosts.

The World Health Organization has
embarked on a campaign to stop this
dread disease. Lymphatic filariasis in-
fects 76 million people world wide. The
parasitic worms, often only the size of
a thread, live in humans by lodging in
the lymphatic system. They live for up
to six years, producing millions of mi-
croscopic larvae that circulate in the
blood. When symptoms appear, they
can be devastating. Kidney damage and
painful swelling of the extremities are
typical examples of the suffering en-
dured by these victims.

The best previous defense against
this disease was the administration of
a single dose of two drugs,
diethlycarbamazine of DEC and
ivermectin. But when these drugs are
administered at the same time with an-
other drug, albendazole, the treatment
is much more effective. Albendazole
additionally kills hookworm, a very se-
vere problem, especially in Africa.

Earlier this year, the World Health
Organization’s Division of Tropical
Diseases announced a program to
eliminate lymphatic filariasis. The cor-
nerstone of this eradication program
rests on the most generous charitable
contribution in history. SmithKline
Beecham, one of the world’s leading
healthcare companies, announced that
they will provide their drug
albendazole free of charge for the WHO
effort. In addition to the drug dona-
tion, they are providing significant fi-
nancial support to WHO to help imple-
ment the eradication program.

Yesterday, SmithKline Beecham tes-
tified before the House Committee on
International Relations during a hear-
ing on the Eradication and Elimination
of Six Infectious Diseases. Dr. David
Heymann, WHO’s Director of Emerging
and Communicable Diseases was also
testifying. Dr. Heymann has been a
great resource and help to me as I’ve
learned about the growing problem of
global viral and bacterial epidemics.

The hearing was worth noting, be-
cause it featured the contributions of
many in the private sector to eradicate
disease. Rotary International has made
great progress in their effort to elimi-
nate polio around the world. Merck &
Co. has very generously, provided their
drug Mectizan for the control of River
Blindness, another filarial parasitic
disease.
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Another tireless worker on behalf of

World Health, and someone who played
a major role in both the Merck and
SmithKline Beecham donations, is
former President Jimmy Carter. He de-
serves our thanks and recognition for
his efforts.

For the benefit of my colleagues who
may not have been aware of yester-
day’s hearing, I’d like to submit for the
RECORD the statement provided by Dr.
Brian Bagnall, the Program Director
for Lymphatic Filariasis for
SmithKline Beecham. They are to be
congratulated for their generosity and
committment to world health.

The statement follows:
TESTIMONY OF BRIAN BAGNALL, PH.D, FOR

SMITHKLINE BEECHAM

INTRODUCTION

My name is Dr. Brian Bagnall and I am the
Program Director for Lymphatic Filariasis
at SmithKline Beecham. The company is one
of the world’s leading healthcare corpora-
tions. We market pharmaceuticals, vaccines,
overt-the-counter medicines, and health-re-
lated consumer products. We have 54,000 em-
ployees worldwide, 22,000 of them in the U.S.

WHAT IS LYMPHATIC FILARIASIS?
The most eloquent answer I can provide is

to show you the following two-minute video-
tape which includes some comments made by
President Carter at a recent company meet-
ing. (Shows video—see appendix for text).
DRAMATIC PROGRESS ACHIEVED ON LYMPHATIC

FILARIASIS ERADICATION

The dreadful disease you just saw on the
video is now entirely preventable.
SmithKline Beecham is committed to doing
whatever it takes to help rid the world of it.

SmithKline Beecham announced an agree-
ment this past January with the World
Health Organization, through its Division of
Control of Tropical Diseases, to collaborate
on a global program to eliminate lymphatic
filariasis. This program was established after
much of the GAO report was drafted. So I’m
happy to be able to provide an update on our
joint program. It’s a massive undertaking to
attack the world’s most disabling and dis-
figuring tropical disease.

The necessary tools and strategies of diag-
nosing and treating this parasitic worm in-
fection have been developed only recently.
They have proven so effective that we can
now envision worldwide eradication of lym-
phatic filariasis by the year 2020. Please note
that this target date is ten years sooner than
the previous estimated date of 2030 which
was mentioned by WHO in March 1997 in
their submission for the GAO report. There
has obviously been exceptional progress. The
aim is to treat people living in at-risk areas
with two antiparasitic drugs just once a year
for four to six years.

One of the drugs will be albendazole, do-
nated free of charge by SmithKline Bee-
cham. We are planning to produce about 5
billion treatments to be used in the 73 target
countries over the next 15 of so years. In ad-
dition to the drug donation, we will support
the WHO efforts with financial support, man-
agement expertise and education and train-
ing help.

Together with WHO, we are currently in
the planning and organizing phase of the pro-
gram. We hope to begin shipping the first
drug donations in the next 6 months to na-
tional Ministries of Health which have sub-
mitted elimination plans to WHO.

BREAKING THE TRANSMISSION OF LYMPHATIC
FILARIASIS

The treatment program I have described,
devised by WHO with the scientific and trop-

ical medicine community, has a special mis-
sion—breaking the transmission of lym-
phatic filariasis. It is a truly preventive pub-
lic health program aimed particularly at
children and young adults who are infected
with the parasite but who have not yet de-
veloped the long-term effects of the disease.

The children usually show no symptoms
whatsoever. I might add that there is an ad-
ditional and important benefit of the pro-
gram for children and women of childbearing
age—the drugs used will significantly reduce
concurrent intestinal worm infections, such
as hookworm, which cause anemia, stunt
growth and inhibit intellectual development.

This strategic drug treatment program
does not itself reverse the clinical damage of
elephantiasis which results from decades of
infection. Such disabled individuals will,
nonetheless, benefit from an effective par-
allel program being recommended by WHO
which focuses on skin hygiene and wound
prevention.

In some respects, lymphatic filariasis can
be compared to AIDS and HIV. Both diseases
have a long latent period with years of
symptomless infection which can then be
transmitted to others. Both are now being
treated with multiple drug therapy.

PRIVATE SECTOR PARTNERSHIPS FOR THE
FUTURE.

I have said that SmithKline Beecham will
do whatever it takes to help rid the world of
this simply dreadful and now wholly prevent-
able disease. But large organizations such as
WHO and SmithKline Beecham, even with
support from the likes of the World Bank,
cannot do this alone. We are actively seeking
to build a Coalition of Partners for Lym-
phatic Filariasis Elimination from the pub-
lic, private and non-profit sectors which
make up the worldwide community of public
health resources for the developing world.

We also recognize the generous contribu-
tion Merck & Co. have made in the past 10
years with their Mectizan Donation Program
for control of River Blindness, another filar-
ial parasite disease. We are keeping in close
touch with them and hope to work together
in the future as part of a growing private
sector coalition to fight tropical diseases.

Over the past few months we have been en-
couraged by the messages of support we have
received since our program was announced,
including many of your colleagues from the
House and Senate. We, together with WHO,
want to hear from anyone who wants to join
the campaign. We particularly seek partners
from other corporations who can help make
a major difference by donating their exper-
tise in transportation and shipping, informa-
tion management, community treatment
programs or the provision of other essential
drugs. We will gladly speak with others from
within the public and private sector about
joining us in this cause. And we seek and en-
courage governments from the developed
world to help as well.

Mr. Chairman, we applaud you and the
Committee for holding this hearing because
it will sound a clear call for action by both
the public and private sectors to unite in
eradication of these seven terrible diseases.

I would like to conclude by saying that the
lymphatic filariasis elimination program
complements SmithKline Beecham’s much
broader approach to improve health. It is our
aim, through our products, services and com-
munity partnership programs, to enrich the
health of everyone in the world. Our collabo-
ration with the World Health Organization
allows us to directly improve the health of
at least one-fifth of the earth’s population
and this program will spearhead our
healthcare focus within global communities
into the new millennium.∑

RANDOM HOUSE

∑ Mr. MOYNIHAN. Mr. President, some
while ago it was announced that the
German publishing firm of
Bertelsmann had purchased Random
House, the legendary New York pub-
lisher founded in the 1920s by Bennett
Cerf and Donald Klopfer. The brilliance
of the authors published over the years
was exceeded only by that of the young
editors that gave their works such su-
perb attention. One of these was Jason
Epstein. It was my great fortune to
have him as an editor of three books
which Random House published—‘‘Cop-
ing: On the Practice of Government,’’
‘‘The Politics of A Guaranteed In-
come,’’ and, with Frederick Mosteller,
‘‘On the Equality of Educational Op-
portunity.’’ These were wonderfully
produced, no less wonderfully edited—
500 or more pages each. Thereafter,
they were marketed with what I can
only think of as loving care. The sub-
jects were anything but reader friend-
ly, as you might say, but Random
House was author friendly and Amer-
ican letters are profoundly in its debt.
Recently, in the April 6 issue of the
New Yorker, The Talk of the Town
began with a wonderful reminiscence
by Jason Epstein of his early years at
Random House. I ask that it be printed
in the RECORD.

[From the New Yorker, Apr. 6, 1998]
(By Jason Epstein)

INK—CAN THE BERTELSMANN DEAL TAKE
PUBLISHING BACK TO ITS ROOTS?

On the morning last week that the pur-
chase of Random House by Bertelsmann was
announced, I happened to pass the office of
my colleague Bob Loomis and noticed the
framed copy of the Random House interoffice
phone directory for 1958 that Bob keeps on
his bookshelf. The directory is about the size
of a postal card and lists some ninety names,
including Bob’s and mine along with those of
Bennett Cerf and his partner Donald Klopfer,
the founders of Random House, whose offices
were then on the parlor floor of the old
Villard mansion, on Madison and Fiftieth.
We occupied the north wing. The Arch-
diocese owned the central portion, which is
now the entrance of the Palace Hotel, as well
as the south wing, which now houses Le
Cirque 2000.

Loomis and I joined Random House in the
late nineteen-fifties. Though we took our
publishing responsibilities seriously, we did
not think of ourselves as businessmen but as
caretakers of a tradition, like London tailors
or collectors of Chinese porcelain. Bennett
Cerf set the tone, and it was his habit to run
from office to office sharing the jokes he had
just heard over the phone from his Holly-
wood friends. Several times a day Bennett
interrupted meetings between editors and
authors in this fashion. Some authors were
delighted. But I remember an afternoon
when a baffled W.H. Auden asked if we could
finish our conversation at Schrafft’s across
the street. This was, I believe, the last time
he set foot in the Random House offices.

For me in those years, book publishing
seemed more a sport than a business—a sport
that required skill and strict attention to
the rules, especially the rule that we had to
make enough money to stay in the game.
But if we wanted to make real money in a
real business we knew that we should forget
about afternoons with Auden, Faulkner, and
Dr. Seuss and go down to Wall Street. But
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this was unthinkable. It was always a pleas-
ure when one of our books became a best-
seller, but what counted more was a book
that promised to become a permanent part of
the culture. Random House published many
books that became both.

The editor’s job was different then from
what it is now. Now layer upon layer of mar-
keting specialists, sales executives, and busi-
ness managers separate the editor from the
bookseller. At the Villard mansion, we made
these publishing decisions ourselves. For
years, I would begin my day in the mailroom
opening orders from booksellers, so that I
had the feel of the marketplace literally at
my fingertips.

That time was magical and we never ex-
pected it to end, even after Bennett and Don-
ald took the company public, acquired
Knopf, and, in 1966, sold out to RCA. By the
mid-seventies the publishing industry had
changed profoundly. The old downtown
neighborhoods where booksellers had once
rented inexpensive space and knew their cus-
tomers by name had largely vanished. Read-
ers now bought their books in mall chain
stores. The bookseller in Pittsburgh or Port-
land whom Loomis or I might once have
called to recommend a first novel had been
out of business for years. Publishers now
spoke to their customers through marketing
specialists doing their best to fit the increas-
ingly undifferentiated product supplied by
the editors into the still less differentiated
slots provided by the retail chains. Many
worthy titles couldn’t be fitted to these new
circumstances at all and disappeared. In re-
cent years the mall shops specializing in
best-sellers have been largely replaced by so-
called superstores, with much larger inven-
tories of books. But the link between writer
and marketplace which had once been the
editor’s function has all but vanished.

The Random House phone book is now the
size of a small city directory. Loomis and I
are still listed, but after forty years nearly
everything else about book publishing has
changed. What had been a craft is now an ir-
rational accretion of improvisational adjust-
ments to historic accidents, a largely fos-
silized organism that can no longer be
deconstructed. Its future depends on how
well its remaining energies can be directed
toward new technological possibilities.

I am delighted to say that these possibili-
ties already exist. The widespread distribu-
tion of printed books via the Internet is a re-
ality a mere two and a half years after the
appearance of Amazon.com. The eventual
shape of Internet bookselling is not yet fully
evident, but it is evident enough to fore-
shadow a much more direct—and economi-
cal—link between writer and reader than has
existed in modern times. The choice of a ca-
reer in book publishing may seem bleak at
the moment, but if I were starting out today
I might give it a try. To publish a book that
may make the world a little more intelligi-
ble or decent can be almost as satisfying as
writing one. And soon it might just be pos-
sible to carry on this work with even greater
confidence than Loomis and I shared forty
years ago.∑

f

HONORING JOHN E. CORRIGAN

∑ Mr. DODD. Mr. President, I rise
today to honor a man who has worked
tirelessly throughout his career to cre-
ate economic opportunities in the
northeastern region of this country:
John E. Corrigan. Known by his friends
as Jack, Mr. Corrigan has served for 23
years as Regional Director of the U.S.
Commerce Department’s Economic De-
velopment Administration. On Tues-

day, May 26, 1998, in my home state of
Connecticut, friends, family and admir-
ers of this remarkable man will gather
to celebrate his retirement after nearly
three decades of service to his country
as a public official. This celebration,
sponsored by the Connecticut chapter
of the Northeastern Economic Develop-
ment Association, will be a fitting trib-
ute to an outstanding public servant.

Jack Corrigan makes things happen.
Throughout his career with the EDA,
he worked to make dreams a reality.
His success is evident across the North-
east where he contributed to the cre-
ation of thousands of jobs and eco-
nomic opportunities during his career.
Indeed, Mr. Corrigan brought new
meaning to the term economic develop-
ment. He looked not only at specific
applications, but enjoyed the foresight
and vision to appreciate the domino ef-
fect which federal assistance could
have on entire towns, cities, and re-
gions.

As Regional Director of the EDA,
Jack Corrigan administered a multi-
million dollar grant program. These re-
sources were allocated throughout the
region under his watchful eye, always
ensuring that the money would provide
an economic stimulus for many indi-
viduals and businesses. Jack’s gentle
style, measured approach, and good
judgement helped many people to turn
their dreams into reality.

In addition to his service as Regional
Director, Jack spent three years as Di-
rector of the Office of Civil Rights for
the EDA. In this position, he distin-
guished himself as an effective advo-
cate for civil rights and received the
silver medal of the Department of
Commerce for his outstanding perform-
ance in this field.

From 1982 to 1985, Mr. Corrigan took
a temporary reprieve from his Regional
Director post to serve as Deputy As-
sistant Secretary for Operations of the
EDA. In this position, he was respon-
sible for the agency’s grant program
and for coordinating the related activi-
ties of the agency’s six regional offices.

Jack Corrigan will be deeply missed
at the Economic Development Admin-
istration and throughout the north-
east. His legacy, however, will continue
as his exemplary public service is re-
membered and revered for years to
come. I applaud the lifetime achieve-
ments of a special man and wish him
continued success in all of his future
endeavors.∑
f

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. DEWINE. Mr. President, on be-
half of the majority leader, I ask unan-
imous consent that the Senate imme-
diately proceed to executive session to
consider the following nominations on
the Executive Calendar: Calendar Nos.
602, 604, 607, 608, 609, 611, 613, 614 and all
nominations placed on the Secretary’s
desk in the Foreign Service. I further

ask unanimous consent that the nomi-
nations be confirmed, the motions to
reconsider be laid upon the table, any
statements relating to the nominations
appear at the appropriate place in the
RECORD, the President be immediately
notified of the Senate’s action, and the
Senate then return to legislative ses-
sion.

The PRESIDING OFFICER (Mr.
COATS). Without objection, it is so or-
dered.

The nominations considered and con-
firmed are as follows:

NATIONAL COMMISSION ON LIBRARIES AND
INFORMATION SCIENCE

Jeanne Hurley Simon, of Illinois, to be a
Member of the National Commission on Li-
braries and Information Science for a term
expiring July 19, 2002. (Reappointment)

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

William James Ivey, of Tennessee, to be
Chairperson of the National Endowment for
the Arts for a term of four years.

FEDERAL MINE SAFETY AND HEALTH REVIEW
COMMISSION

Robert H. Beatty, Jr., of West Virginia, to
be a Member of the Federal Mine Safety and
Health Review Commission for a term expir-
ing August 30, 2004. (Reappointment)

CORPORATION FOR NATIONAL AND COMMUNITY
SERVICE

Thomas Ehrlich, of California, to be a
Member of the Board of Directors of the Cor-
poration for National and Community Serv-
ice for a term of five years. (Reappointment)

Dorothy A. Johnson, of Michigan, to be a
Member of the Board of Directors of the Cor-
poration for National and Community Serv-
ice for a term of five years, vice Walter H.
Shorenstein, term expired.

SMALL BUSINESS ADMINISTRATION

Fred P. Hochberg, of New York, to be Dep-
uty Administrator of the Small Business Ad-
ministration.

DEPARTMENT OF STATE

William Joseph Burns, of Pennsylvania, a
Career Member of the Senior Foreign Serv-
ice, Class of Minister-Counselor, to be Am-
bassador Extraordinary and Plenipotentiary
of the United States of America to the
Hashemite Kingdom of Jordan.

Ryan Clark Crocker, of Washington, a Ca-
reer Member of the Senior Foreign Service,
Class of Minister-Counselor, to be Ambas-
sador Extraordinary and Plenipotentiary of
the United States of America to the Syrian
Arab Republic.

IN THE FOREIGN SERVICE

Foreign Service nominations beginning Al-
exander Almasov, and ending James Ham-
mond Williams, which nominations were re-
ceived by the Senate and appeared in the
Congressional Record of March 26, 1998

Foreign Service nominations beginning
Joan E. La Rosa, and ending Morton J. Hol-
brook, III, which nominations were received
by the Senate and appeared in the Congres-
sional Record of March 26, 1998

Foreign Service nominations beginning
Michael Farbman, and ending Mary C. Pen-
dleton, which nominations were received by
the Senate and appeared in the Congres-
sional Record of April 22, 1998

NOMINATION OF WILLIAM J. IVEY

Mr. FRIST. Mr. President, on May 13,
1998, the Senate Labor and Human Re-
sources Committee unanimously sup-
ported Bill Ivey’s nomination to be the
Chairman of the National Endowment
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for the Arts (NEA). As a member of
this committee, and as a Tennessean, I
believe Bill Ivey will bring a much
needed, new voice to this agency.

Many people in my home State have
viewed the NEA as an elitist agency.
Bill Ivey brings a new vision with a
perspective of the real world. In fact, a
newspaper in Tennessee noted that the
‘‘Country Music Foundation director
would provide ‘Heart of America’ lead-
ership.’’

Bill Ivey has been the Director of the
Country Music Foundation in Nash-
ville, Tennessee since 1971. He has
played an integral role in the Nashville
music community. He has taught at
Vanderbilt University’s Blair School of
Music and has written a variety of es-
says on America’s musical traditions.

The National Endowment for the
Arts has come under increased scrutiny
in recent years. Both the American
people and Congress have questioned
its stewardship of the taxpayers’ dol-
lar. Through committee work and the
appropriations process, many innova-
tive reform options have been consid-
ered, but few have been adopted. Bill
Ivey offers the prospect of a fresh start
for the National Endowment for the
Arts so that all Americans will have
pride and a stake in its activities.

f

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

f

OFFICIAL SITE OF NATIONAL
EMERGENCY MEDICAL SERVICES
MEMORIAL SERVICE

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of H. Con.
Res. 171, which was received from the
House.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:
A concurrent resolution (H. Con. Res. 171)

declaring the city of Roanoke, Virginia, to
be the official site of the National Emer-
gency Medical Services Memorial Service.

The Senate proceeded to consider the
concurrent resolution.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the concur-
rent resolution be agreed to; that the
motion to reconsider be laid upon the
table; and that any statements relating
to the resolution appear at the appro-
priate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 171) was agreed to.

f

SENSE OF CONGRESS REGARDING
EUROPEAN UNION

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Finance
Committee be discharged from further

consideration of S. Con. Res. 73 and,
further, that the Senate proceed to its
immediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered The clerk
will report.

The legislative clerk read as follows:
A concurrent resolution (S. Con. Res. 73)

expressing the sense of Congress that the Eu-
ropean Union is unfairly restricting the im-
portation of United States agriculture prod-
ucts and the elimination of such restrictions
should be a top priority in trade negotiations
with the European Union.

The Senate proceeded to consider the
concurrent resolution.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the concur-
rent resolution be agreed to; that the
preamble be agreed to; that the motion
to reconsider be laid upon the table;
and that any statements relating to
the resolution appear at the appro-
priate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 73) was agreed to.

The preamble was agreed to.
The concurrent resolution, with its

preamble, is as follows:
S. CON. RES. 73

Whereas on a level playing field, United
States producers are the most competitive
suppliers of agricultural products in the
world;

Whereas increased United States agricul-
tural exports are critical to the future of the
farm, rural, and overall economy of the
United States;

Whereas the opportunities for increased
agricultural exports are undermined by the
unfair subsidies provided by trading partners
of the United States, and by various tariff
and nontariff trade barriers imposed on high-
ly-competitive United States agricultural
products;

Whereas United States agricultural ex-
ports reached a record-level $60,000,000,000 in
1996 compared to a total United States mer-
chandise trade deficit of $170,000,000,000;

Whereas the United States is currently en-
gaged in a number of outstanding trade dis-
putes with the European Union regarding ag-
riculture matters and the disputes involve
the most intractable issues between the
United States and the European Union;

Whereas the outstanding trade disputes in-
clude the failure to finalize a veterinary
equivalency program, which jeopardizes an
estimated $3,000,000,000 in trade in livestock
products between the United States and the
European Union;

Whereas the World Trade Organization has
ruled that the European Union must allow
the importation of beef with growth hor-
mones produced in the United States;

Whereas the European Union has yet to
fulfill its commitment under the Agreement
on Application of Sanitary and
Phytosanitary Measures reached as part of
the General Agreement on Tariffs and Trade;

Whereas the European Union has promul-
gated regulations regarding the use of ‘‘spec-
ified risk materials’’ for livestock products
which have a disputed scientific basis and
which serve to impede the importation of
United States livestock products despite the
fact that no cases of bovine spongisorm
encephalopathy (mad cow disease) have been
documented in the United States;

Whereas the European Union has hindered
trade in products grown with the benefit of

biogenetics based on claims that also have a
disputed scientific basis;

Whereas these barriers to biogenetic trade
could have a profound negative impact on
agricultural trade in the long run; and

Whereas there are also continuing disputes
regarding European Union subsidies for
dairy, wheat gluten, and canned fruits: Now,
therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That it is the sense
of Congress that—

(1) the European Union unfairly restricts
the importation of United States agricul-
tural products;

(2) the restrictions imposed on United
States agricultural exports to the European
Union are the most vexing problems facing
United States exporters in Europe;

(3) the elimination of restrictions imposed
on United States agricultural exports should
be a top priority of any current or future
trade negotiations between the United
States and the European Union; and

(4) the United States Trade Representative
should not engage in any trade negotiations
with the European Union that undermines
the ability of the United States to achieve
the elimination of unfair restrictions im-
posed upon United States agricultural ex-
ports to the European Union.

f

EXPRESSING SENSE OF SENATE
REGARDING EUROPEAN UNION

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Finance
Committee be discharged from consid-
eration of S. Res. 232 and that the Sen-
ate proceed to its immediate consider-
ation.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:
A resolution (S. Res. 232) to express the

sense of the Senate that the European Union
should waive the penalty for failure to use
restitution subsidies for barley to the United
States and ensure that restitution or other
subsidies are not used for similar sales in the
United States and that the President, the
United States Trade Representative, and the
Secretary of Agriculture should conduct an
investigation of and report on the sale and
subsidies.

The Senate proceeded to consider the
resolution.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the resolution
and preamble be agreed to, en bloc;
that the motion to reconsider be laid
upon the table; and that any state-
ments relating to the resolution be
placed at the appropriate place in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 232) was
agreed to.

The preamble was agreed to.
The resolution, with its preamble, is

as follows:
S. RES. 232

Whereas, in an unprecedented sale, the Eu-
ropean Union entered into a contract with a
United States buyer to sell heavily sub-
sidized European barley to the United
States;

Whereas the sale of almost 1,400,000 bushels
(30,000 metric tons) of feed barley was
shipped from Finland to Stockton, Califor-
nia;
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Whereas news of the sale depressed feed

barley prices in the California feed barley
market;

Whereas, since the market sets national
pricing patterns for both feed and malting
barley, the sale would mean enormous mar-
ket losses for barley producers throughout
the United States, at a time when the United
States barley producers are already suffering
from low prices;

Whereas the European restitution sub-
sidies for this barley amounts to $1.11 per
bushel ($51 per metric ton);

Whereas the price-depressing effects of this
one sale will continue to adversely affect
market prices for at least a 9-month period
as this grain moves through the United
States marketing system;

Whereas this shipment is part of about 2.1
million metric tons of European feed barley
that have been approved for restitution sub-
sidies by the European Union this year;

Whereas the availability of the additional
subsidized European barley in the inter-
national market not only artificially de-
pressed market prices, but also threatens to
open new import channels into the United
States;

Whereas, as the world’s largest feed grain
producer and the world’s largest exporter of
feed grains, the United States does not re-
quire imported feed grains;

Whereas, at the same time that subsidized
European barley is being imported into the
United States, some United States feed
grains are prevented from entering European
markets under European Union food regula-
tions;

Whereas United States barley growers con-
tinue to suffer the negative impacts of the
sale, regardless of whether the subsidized Eu-
ropean barley was originally targeted for
sale into the United States and whether the
subsidies comply with the letter of current
World Trade Organization export subsidy
rules; and

Whereas the sale not only undermines the
intent and the spirit of free trade agree-
ments and negotiations, it also moves away
from the goals of level playing fields and
fairness in trade relationships: Now, there-
fore, be it

Resolved,

SECTION 1. SENSE OF SENATE ON EXPORT OF
EUROPEAN BARLEY TO THE UNITED
STATES.

It is sense of the Senate that—
(1) the European Union should—
(A) take immediate steps to waive the pen-

alty for failure to use restitution subsidies
for barley exported to the United States; and

(B) establish procedures to ensure that res-
titution and other subsidies are not used for
sales of agricultural commodities to the
United States or other countries of North
America;

(2) the President of the United States, the
United States Trade Representative, and the
Secretary of Agriculture should immediately
consult with the European Union regarding
the sale of European feed barley to the
United States in order to avoid any future
sale of any European barley to the United
States that is based on restitution or other
subsidies; and

(3) not later than 60 days after approval of
this resolution, the United States Trade Rep-
resentative and the Secretary of Agriculture
should report to Congress on—

(A) the terms and conditions of the sale of
European barley to the United States;

(B) the results of the consultations under
paragraph (2);

(C) other steps that are being taken or will
be taken to address to such situations in the
future; and

(D) any additional authorities that may be
necessary to carry out subparagraphs (B) and
(C).

f

REMOVAL OF INJUNCTION OF SE-
CRECY—TREATY DOCUMENT NO.
105–46

Mr. DEWINE. Mr. President, as in ex-
ecutive session, I ask unanimous con-
sent that the injunction of secrecy be
removed from the following treaty
transmitted to the Senate on May 21,
1998, by the President of the United
States: Protocol to Extradition Treaty
with Mexico (Treaty Document No.
105–46).

I further ask unanimous consent that
the treaty be considered as having been
read the first time; that it be referred,
with accompanying papers, to the Com-
mittee on Foreign Relations and or-
dered to be printed; and that the Presi-
dent’s message be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The message of the President is as
follows:
To the Senate of the United States

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Protocol
to the Extradition Treaty Between the
United States of America and the
United Mexican States of May 4, 1978,
signed at Washington on November 13,
1997.

In addition, I transmit, for the infor-
mation of the Senate, the report of the
Department of State with respect to
the Protocol. As the report explains,
the Protocol will not require imple-
menting legislation.

This Protocol will, upon entry into
force, enhance cooperation between the
law enforcement communities of both
countries. The Protocol incorporates
into the 1978 Extradition Treaty with
Mexico a provision on temporary sur-
render of persons that is a standard
provision in more recent U.S. bilateral
extradition treaties.

I recommend that the Senate give
early and favorable consideration to
the Protocol and give its advice and
consent to ratification.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 21, 1998.

f

AUTHORIZING TESTIMONY AND
DOCUMENT PRODUCTION AND
REPRESENTATION OF SENATE
EMPLOYEES.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of S. Res. 233, submitted earlier
today by Senators LOTT and DASCHLE.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:
A resolution (S. Res. 233) to authorize tes-

timony and document production and rep-
resentation of Senate employees in People v.
James Eugene Arenas.

The Senate proceeded to consider the
resolution.

Mr. LOTT. Mr. President, the case of
People versus James Eugene Arenas is
a criminal case pending in the Munici-
pal Court for Fresno, California. The
defendant has been charged with
threatening to kill a state official and
to blow up a county courthouse.

The California Attorney General,
who is prosecuting the case, has sub-
poenaed an employee on Senator BAR-
BARA BOXER’s staff to testify at a pre-
liminary hearing in this case. The re-
marks underlying these charges were
made by the defendant in a conversa-
tion with the Senate staffer following a
referral from the Senator’s office to
state authorities of a casework request
from the defendant.

This resolution would authorize Sen-
ator BOXER’s staff to testify and
produce relevant documents, with rep-
resentation from the Senate Legal
Counsel.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the resolution
be agreed to; that the preamble be
agreed to; that the motion to recon-
sider be laid upon the table; and that a
statement of explanation appear at the
appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 233) was
agreed to.

The preamble was agreed to.
The resolution, with its preamble, is

as follows:
S. RES. 233

Whereas, in the case of People v. James Eu-
gene Arenas, Case No. 98F2403, pending in the
Municipal Court for Fresno, California, testi-
mony and document production have been
requested from Kelly Gill, an employee on
the staff of Senator Barbara Boxer;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§ 288b(a) and 288c(a)(2), the
Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony or
the production of documents relating to
their official responsibilities;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
may, by the judicial process, be taken from
such control or possession but by permission
of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate: Now,
therefore, be it

Resolved, That Kelly Gill, and any other
employee from whom testimony or docu-
ment production may be required, are au-
thorized to testify and produce documents in
the case of People v. James Eugene Arenas, ex-
cept concerning matters for which a privi-
lege should be asserted.

SEC. 2. That the Senate Legal Counsel is
authorized to represent Kelly Gill, and any
other employee from whom testimony or
document production may be required, in
connection with People v. James Eugene Are-
nas.
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HONORING STUART BALDERSON

Mr. DEWINE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of S. Res. 234 submitted earlier
today by Senator STEVENS and Senator
LOTT and others.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
A resolution (S. Res. 234) to honor Stuart

Balderson.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DEWINE. Mr. President, I ask
unanimous consent that the resolution
be agreed to and the motion to recon-
sider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res. 234) was
agreed to as follows:

S. RES. 234

Resolved, That Stuart Balderson is named
Financial Clerk Emeritus of the United
States Senate.

SEC. 2. That Rule XXIII is amended by add-
ing after ‘‘Parliamentarian Emeritus’’ the
following: ‘‘and the Financial Clerk Emeri-
tus.’’

f

ORDERS FOR FRIDAY, MAY 22, 1998

Mr. DEWINE. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:30 a.m. on
Friday, May 22. I further ask unani-
mous consent that on Friday, imme-
diately following the prayer, the rou-
tine requests through the morning
hour be granted and the Senate then
begin 1 hour for routine morning busi-
ness with Senators permitted to speak
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
f

PROGRAM

Mr. DEWINE. Mr. President, for the
information of all Senators, tomorrow

morning at 9:30, the Senate will begin 1
hour for morning business. At 10:30, the
Senate will begin the Iran sanctions
bill, under a total time of 3 hours. Also,
the Senate will consider the ISTEA
conference report. Therefore, votes
could occur during Friday’s session in
an effort to conclude several other
items prior to the Memorial Day re-
cess.
f

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. DEWINE. Mr. President, if there
is no further business to come before
the Senate, I now ask unanimous con-
sent the Senate stand in adjournment
under the previous order.

There being no objection, the Senate,
at 8:10 p.m., adjourned until Friday,
May 22, 1998, at 9:30 a.m.
f

NOMINATIONS

Executive nominations received by
the Senate May 21, 1998:

THE JUDICIARY

RICHARD M. BERMAN, OF NEW YORK, TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT
OF NEW YORK VICE KEVIN THOMAS DUFFY, RETIRED.

DONOVAN W. FRANK, OF MINNESOTA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE DISTRICT OF MIN-
NESOTA VICE DAVID S. DOTY, RETIRED.

COLLEEN MCMAHON, OF NEW YORK, TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT
OF NEW YORK VICE JOHN F. KEENAN, RETIRED.

WILLIAM H. PAULEY III, OF NEW YORK, TO BE UNITED
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT
OF NEW YORK VICE PETER K. LEISURE, RETIRED.

REFORM BOARD (AMTRAK)

MICHAEL S. DUKAKIS, OF MASSACHUSETTS, TO BE A
MEMBER OF THE REFORM BOARD (AMTRAK) FOR A TERM
OF FIVE YEARS. (NEW POSITION)

SYLVIA DE LEON, OF TEXAS, TO BE A MEMBER OF THE
REFORM BOARD (AMTRAK) FOR A TERM OF FIVE YEARS.
(NEW POSITION)

LINWOOD HOLTON, OF VIRGINIA, TO BE A MEMBER OF
THE REFORM BOARD (AMTRAK) FOR A TERM OF FIVE
YEARS. (NEW POSITION)

AMY M. ROSEN, OF NEW JERSEY, TO BE A MEMBER OF
THE REFORM BOARD (AMTRAK) FOR A TERM OF FIVE
YEARS. (NEW POSITION)

JOHN ROBERT SMITH, OF MISSISSIPPI, TO BE A MEM-
BER OF THE REFORM BOARD (AMTRAK) FOR A TERM OF
FIVE YEARS. (NEW POSITION)

TOMMY G. THOMPSON, OF WISCONSIN, TO BE A MEM-
BER OF THE REFORM BOARD (AMTRAK) FOR A TERM OF
FIVE YEARS. (NEW POSITION)

f

CONFIRMATIONS

Executive nominations confirmed by
the Senate May 21, 1998:

DEPARTMENT OF DEFENSE

DAVID R. OLIVER, OF IDAHO, TO BE DEPUTY UNDER
SECRETARY OF DEFENSE FOR ACQUISITION AND TECH-
NOLOGY.

NATIONAL COMMISSION ON LIBRARIES AND
INFORMATION SCIENCE

JEANNE HURLEY SIMON, OF ILLINOIS, TO BE A MEM-
BER OF THE NATIONAL COMMISSION ON LIBRARIES AND
INFORMATION SCIENCE FOR A TERM EXPIRING JULY 19,
2002.

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

WILLIAM JAMES IVEY, OF TENNESSEE, TO BE CHAIR-
PERSON OF THE NATIONAL ENDOWMENT FOR THE ARTS
FOR A TERM OF FOUR YEARS.

FEDERAL MINE SAFETY AND HEALTH REVIEW
COMMISSION

ROBERT H. BEATTY, JR., OF WEST VIRGINIA, TO BE A
MEMBER OF THE FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION FOR A TERM EXPIRING AUGUST 30,
2004.

CORPORATION FOR NATIONAL AND COMMUNITY
SERVICE

THOMAS EHRLICH, OF CALIFORNIA, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE CORPORATION
FOR NATIONAL AND COMMUNITY SERVICE FOR A TERM
OF FIVE YEARS.

DOROTHY A. JOHNSON, OF MICHIGAN, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE CORPORATION
FOR NATIONAL AND COMMUNITY SERVICE FOR A TERM
OF FIVE YEARS.

SMALL BUSINESS ADMINISTRATION

FRED P. HOCHBERG, OF NEW YORK, TO BE DEPUTY AD-
MINISTRATOR OF THE SMALL BUSINESS ADMINISTRA-
TION.

DEPARTMENT OF STATE

WILLIAM JOSEPH BURNS, OF PENNSYLVANIA, A CA-
REER MEMBER OF THE SENIOR FOREIGN SERVICE,
CLASS OF MINISTER-COUNSELOR, TO BE AMBASSADOR
EXTRAORDINARY AND PLENIPOTENTIARY OF THE
UNITED STATES OF AMERICA TO THE HASHEMITE KING-
DOM OF JORDAN.

RYAN CLARK CROCKER, OF WASHINGTON, A CAREER
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS OF
MINISTER-COUNSELOR, TO BE AMBASSADOR EXTRAOR-
DINARY AND PLENIPOTENTIARY OF THE UNITED STATES
OF AMERICA TO THE SYRIAN ARAB REPUBLIC.

(The above nominations were ap-
proved subject to the nominees’ com-
mitment to respond to requests to ap-
pear and testify before any duly con-
stituted committee of the Senate.)

FOREIGN SERVICE

FOREIGN SERVICE NOMINATIONS BEGINNING ALEXAN-
DER ALMASOV, AND ENDING JAMES HAMMOND WIL-
LIAMS, WHICH NOMINATIONS WERE RECEIVED BY THE
SENATE AND APPEARED IN THE CONGRESSIONAL
RECORD ON MARCH 26, 1998.

FOREIGN SERVICE NOMINATIONS BEGINNING JOAN E.
LA ROSA, AND ENDING MORTON J. HOLBROOK, III, WHICH
NOMINATIONS WERE RECEIVED BY THE SENATE AND AP-
PEARED IN THE CONGRESSIONAL RECORD ON MARCH 26,
1998.

FOREIGN SERVICE NOMINATIONS BEGINNING MICHAEL
FARBMAN, AND ENDING MARY C. PENDLETON, WHICH
NOMINATIONS WERE RECEIVED BY THE SENATE AND AP-
PEARED IN THE CONGRESSIONAL RECORD ON APRIL 22,
1998.
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